Lemos, June

From:

Sent:

To:

Subject:
Attachments:

June,

Jacob Patterson <jacob.patterson.esq@gmail.com>

Monday, November 20, 2017 9:58 AM

Lemos, June

Public Comment for Proposed Update to the City's Fee Structure
LCC-218-26-Guide-2017-FINAL.pdf

Please add the attached document to the public comments for the upcoming agenda item on the update to the
City's fee structure so it can be included in the agenda packet for that item at the 11/27/17 City Council
meeting. It is from the League of California Cities about Props 218 and 26. I will send more specific written
comments after I review the files you provided and after the agenda packet is available for public review.

Thanks,

--Jacob



Propositions 26 and 218

IMPLEMENTATION GUIDE | MAY 2017

|| h.lﬂir LIL I VY

' & LEAGUE®
OF CALIFORNIA Copyright ©2017 League of California Cities®
CITIES

All rights reserved. This publication, or parts thereof, may not be reproduced in any form
without the permission of the League of California Cities®.



ACKNOWLEDGEMENTS

The League of California Cities gratefully acknowledges the contributions of Propositions 26 and 218 Implementation Guide

Committee for their hard work and dedication in drafting this guide:

Implementation Guide Committee

Michael G. Colantuono, Chair
Colantuono, Highsmith & Whatley, PC
City Attorney, Auburn and Grass Valley

John Bakker
Meyers, Nave, Riback, Silver & Wilson
City Attorney, City of Dublin

Buck Delventhal
Deputy City Attorney, City and County of San Francisco

Ryan Thomas Dunn
Colantuono, Highsmith & Whatley, PC

Ben Fay
Jarvis, Fay, Doporto & Gibson, LLP

Daniel S. Hentschke
Attorney at Law

Adam W. Hoffman
Hanson Bridgett, LLP

Mark E. Mandell
Mandell Municipal Consulting

Gabriel McWhirter
Jarvis, Fay, Doporto & Gibson, LLP

Trisha Ortiz
Richards, Watson & Gershon

Kelly J. Salt
Best, Best & Krieger, LLP

Kevin D. Siegel
Burke, Williams & Sorensen, LLP

Betsy Strauss
Special Counsel, League of California Cities

Sky Woodruff
Meyers, Nave, Riback, Silver & Wilson
City Attorney, El Cerrito and Larkspur

\ LEAGUE
CITIES

Copyright © 2017 by the League of California Cities®,
Sacramento, California

All rights reserved. This publication, or parts thereof,

may not be reproduced in any form without the League’s
permission. For information, contact the League of California

Cities, 1400 K Street, 4th Floor, Sacramento, CA 95814;
(916) 658-8200.

City Attorneys’ Department Officer Liaison

Damien Brower, 2nd Vice President
City Attorney, City of Brentwood

League of California Cities' Staff
Patrick Whitnell, General Counsel
Corrie Manning, Senior Deputy General Counsel
Alison Leary, Deputy General Counsel
Janet Leonard, Legal Services Manager

This publication is provided for general information
only and is not offered or intended as legal advice.
Readers should seek the advice of an attorney when
confronted with legal issues and attorneys should
perform an independent evaluation of the issues
raised in these materials.

LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE



Contents

Chapter 1= INtroduction.......eeeee

I. THE POWER TO TAX GENERALLY ..o

A. Property Taxes and Article XI............o e e e e e e e e e e e e s s s s s s s e b b aaaeeeereeeeeaeeas

2 I T Y =Y A R == = 4 e LT 3

1. 1978°’S PROPOSITION 13: PROPERTY TAX LIMITATION AND APPROPRIATIONS LIMIT ................
A. The History of Proposition 13 ...t e st e e aate e e sabeeesnbnee s
B. Property Tax LIMItation..............cooiiiiiiiii ettt e e st e st e e sane e e ebbeeeans

C. Proposition 4 - The Gann Appropriation Limit................ccoiiiiiiiiiii e

1. APPrOPHAtioN LIMITATION .......ooiiiiec ettt ettt e et e et e et e e be et e e abeeateeaeeeasesaeeeseesatesaeesreesneas
2. UNFUNAEA MANUALES ...ttt ettt et ettt e et e e st e st et e s e e aeeteeae e s et e esesteeteenseseenseeneanas

[ oY E | I D RSP
E. Judicial Interpretation of the New LIimitations. ...............ccoooiiiiii e

F. Increased Use of Other Revenue Sources Due to the Limitation on Property Taxes............c..cccccvereerinnnen.

T ASSESSITIENES .....vcviveieee ettt ettt ettt et st e te et et ete et et eteebe b ete et et ese et e s eseebe b eseebe et e ke bt eneebeeaensebe et ereebe et eseebesteneereereneas
70 1Y = 1o (o013
BT oo o= B = (T SR
4. POJICE POWET FEES......uieutiieiteete ettt et sttt te et et e s tesbe e st e st ess e s e s aeebees e ese e st et e saeebeessese e st e s e ebeebeeseese e st esesbeeseeneeneensensennes
5. ENtErPriSE AN SEIVICE fEES ......oiieie ittt et ettt et e et e et e et e et e e e e eabeeateeseeeasesaeeeasesaeeebeesaeesreesraenns
6. Burden of proof for challenges to alternate reVENUE SOUFCES...........cc.iiiiieueieeeieeee ettt

L o) YA 0 1 F: 4 ' R

1. PROPOSITION 218 (T996).......ccciiiiiiiiiiiiii ittt e s e e e e s e e e e s e e e b e e s e e e e nens
AL PUIPOSE B INTENT ... ... e ettt ettt et e e s bt e e e sab e e e e be e e snne e nbe e e s nanee s

B. Voter APProval Of TAXES ..........c..oiiiiiiiiiiii ittt ettt st e b bt e e st e e s bt e e e sabe e e eabeeesnneeesaneeeenbbeenans

T L= o L = DS
B o Lo T =) SRR

C. AsSeSSMENT LAW CRANGES ..........cooooiiiiiiii et e e e e e e et e e e e s st b e e e e e s e abeaeeeeeasssbeeeaeesantaeeeaesanses
D. Property Related Fees and CRArges..............coooo ittt e s et e e e e e saata e e e e e e sanbae e e e e snraneas

E. Power to Reduce Revenues Through Initiative...............ccooeiiiiii e

IV. PROPOSITION 26 (20T0) ....uuiiiiiiiiiiiiiiiiiiiiiicecee e e e e s bbb e e e e e e e s e s e s e e e e e e e e enenseaas

11

LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE

1



TABLE OF CONTENTS

CRAPLIEN 2 = TAXES.....c.ooeessssse 19

LY AY A o VAN I R N I PPN 19
Il. GENERAL TAXES AND SPECIAL TAXES. ... . ottt ettt et e e et e a et ta e e e et e e eeaa e eeeenaaaeenaaaaeens 20
Il. VOTING REQUIREMENTS FOR SPECIAL AND GENERAL TAXES......ccii it 21
N 131 o o - SR PPPN 21

L= 1Y 1 T PSP PSPPI 21

(O [T =T T TP 21

A A I o | = = I o 1@ ] o Ny I PPN 22
V. ADVISORY MEASURES ACCOMPANYING GENERAL TAXES ...ttt ne e 23
VI. PROCEDURES FOR ENACTING AND IMPOSING TAXES ..ottt ittt s e 23
A. Proposition 62's Special Procedural ReqUIrements...............c.ccocuiiiiiiiiiiiii e e e 23

B. Proposition 218’s Special Procedural ReqUIrements...............cc.oooiiiiiiiiiii i 24
VIl. OTHER LIMITATIONS ON THE POWER TO TAX . ittt et e st e re s e se s eea s seaseaaseaaennaeennaeennaennnns 24
Chapter 3— ASSESSIMENLS....eesesss e 27
I. DISTINGUISHING ASSESSIMENTS FROM FEES AND TAXES ...ttt e e e eee e e e 27
Il. AUTHORITY TO LEVY PROPERTY-BASED ASSESSIMIENTS ...ttt e eee e 28
I1l. PROPOSITION 218’S CHANGES TO PREVIOUS ASSESSIMENT METHODS..........cccoovviiiiiiiieecee, 28
IV. PROPOSITION 218’S PROCEDURAL REQUIREMENTS FOR ASSESSIMENTS ......ccoooiiiiiiiiiiieeeeeeeeee 29
W 1 1o Yo (1T 4 ' o PR 29

B. Proposition 218’s Requirements Overlap Those of Statutes and Charters..................ccccoociiiicn e 30

C. Overview of the Proposition 218’s Procedural Requirements for Assessments .................cccceeveevevcennnnenn. 30

D. Preparation and Mailing NOTICE ... e e e e et e e e e neneeas 30

B AT o= 3= o o I = 1o PSSR 30

2. WHO ZEES NMOLICE? ..ttt sttt et s et st eebe et e e st e st e s e s aesbeeseese e st ensesaeebeeseese e st esesbeeseeneeneensesennas 31

B 0] 1 (= a1 6530 1\ [0 o= SRR 31

L oo g1 (=T gl o = 1 o OO 34

5. FOIM OF BAIIOT......eeeiiiiecie ettt ettt s et st et e beese et etesbeebe e st ene e beeseebeeseens e s e ebenteeneereensenenean 35

E. HaNAIING Of BalIOTS..........occoiiiiiiii e e e et e e e s et e e e e e s ntbeeeeeeessstaeeeeeesnsbaeeeessnnsanes 35

L VL o] [T o (=T T T T RSP ER 36

G. Tabulation ProCeAUIE ............coooiiiiiii ettt e et e e sttt e e sab e e s abe e e snte e e sabeeesnnnee s 36

2 LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE



H. Determination Of Protest. ...........ooooiiiiiiee ettt e e e e et et e e e e e e eeeeetaeaeeaeeeeesesessssssssssssrnrnes 37

I S =Yoo Y |1 Y=Y o] 4 Ve RO 37

1l. PROPOSITION 218’S SUBSTANTIVE REQUIREMENTS FOR ASSESSMENTS .......cccocvnnirininieeneeeane 38
A. The Four Basic Requirements of Proposition 218 for an AsSesSSMeNnt..............ccccceevecuiieeeeeiiiiene e e e 38

B. Special and General BeNefits..............ooiiiiiiiiiiii e e e e a e anraaes 39

1. Constitutional Definition of “Special BENEFit"......... .ot 39

2. Constitutional Definition Of “General BENEFIL”...........oo it 39

3L 1AENTIYING BENETILS .....eeeiiitiieeie etttk bbbt b st b e e e st et e e e st e be et e st ebe e e st et e s eneebeneens 40

4. Leading PropoSition 218 ASSESSIMENT CASES ......cc.eiueierrieeerieriesieatesteaseeseeneeseestesseaseeeessessessesseaseessessessessessesseessensesses 40

5. Assessments Not iMPOSEd 0N rEAI PrOPEITY ......c..iiiiiieiie ettt ettt ettt et e et e e e re et e e nbeesaeenseenneenns 44

IIl. THE ASSESSING AGENCY BEARS THE BURDEN TO PROVE COMPLIANCE

WITH PROPOSITION 218 ...ttt et e e e e e s e re s e st s e e e e e s e e e s s e e reba s s e e eanssenenanens 45
€ T=Y =T 1| PRSP 45
B. The Crucial Evidentiary Role of An engineer's report ..............coocuiiiiiii i 46
C. Exclusion of Public Parcels Requires Clear and Convincing Evidence of No Special Benéefit....................... 46

1. Burden of Proof: Clear and CONVINCING EVIAENCE ........cceeiuiiiieiiiecieeee ettt ettt eaaeeneas 47

2. Property Owned by State and LOCAl GOVEIMMENTS ........cccviiiiiie e eie ettt stee st e sae e st e sreesteesreesaeesseesseanseens 47

3. ASSESSING FEUETAl PrOPEITY ...ttt ettt bbbkt bbbt b e he e b e e st ek e e e st b e b bt eb e b bt eb e e eneebennens 49

IV. MANAGING EXISTING ASSESSIMIENT S ...ttt et e e et e e et ta e e eeta s e rean e eeeenaaaeennaaanens 49
A. Article XIII D, Section 5 Exempts Many Pre-Proposition 218 Assessments.............c.ccccccveviieeeniererceesneenn 49

B. Changes Trigger Proposition 218's Assessment Approval Requirements ..................c.coceciieieiniciiecee e, 50

C. Adjustments to Assessments Established Pursuant to Proposition 218 ................ccccooiiiiiiii e, 51

CRAPIEI A —FBEBS.......ooeee e 53

I. ARTICLE XIll C AND OTHER FEES AND CHARGES .......ccccoiiiiiiiiiiiininininiinn s 53

A. Introduction and Overview................cccccceeeeiiineneeennnnn,
1. Proposition 26: A new definition of “tax”

2. A framework for applying Proposition 26

3. 1S PrOPOSItION 26 FEEIOACTIVET ......vveieeie ettt e e e e et e e et e e et e e et e e aeeeanteeeeaeeesreeesrsesaseseasseeanseeensenens 55
4. Does Proposition 26 apply to pre-Proposition 26 fees or charges when they are increased or extended?............ 55
5. What does “levy, charge or exaction of any Kind"” MEaN? ..........ccoiiiiiiieiii ettt et 56
6. How do Proposition 26's provisions regarding state revenue measures affect interpretation
of its provisions regarding 10cal SOVEIrNMENT FEVENUES? ........ccviiuiiueiieeieiecte it et ettt eae et ereeve e saestestesreesaesesaasreas 56
B. Is the Fee “Imposed” by a Local GOVErNMENT? ............cc.uviiiiiiiiiiie ettt e e et e e e s saba e e e e e s araeeas 58

C. Exceptions No. 1 & 2: Fees and Charges for Benefits Conferred and Privileges Granted,

Services and Products Provided..................oooiiiiiiiiiee e e e e e e e e e e e e e 59
1. What iS @ “SPECITIC DENEIIE 2" ...ttt sttt et et e s beeteene e e e nteseesreereeneeneeneens 60
2. What is @ “"SPECIfiC SOVEIMMENT SEIVICE?" ... ..o ittt e st e te e sae e s teesaeesbeesteesbeesseesbeaseens 60

LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE

3



TABLE OF CONTENTS

3. What does “directly t0 the PAYOr” MEBANT .......cc.iciuiiiiee ettt st esae e s teesaeesbeesreesbeesseesbeaseens 60
4. What are the “reasonable COSTS?" ... ..ot b et bttt bbbt eennes 61
LIS o T=Tox ) Toa=T o] o] {or T o) KRR 62
D. Exception No. 3: Regulatory Fees and Charges.............c.cccouiiiiiiiiiiiiiiiee ettt 68
T INEFOAUCTION ...ttt bbbt bbb bbbt e b bt a e b e etk e b bt bt n b e eb e nn et benneneas 68
2. What types of fees and charges are exempt as “regulatory fEES" ?........ccuriiiereiiiieee s 68
3. What did Proposition 26 1€ave UNCNANEZEAT? ............ooui ittt ettt e et te e s teeeaeeetaesaeenteens 69
4. What are reasonable FEEUIATOIY COSTS? ... ..ottt ete ettt ettt e st esaeesbeesaeesaeesteesaeesbeesseesseesseesseaseens 70
5. Do reasonable regulatory costs include the costs Of rule-MakiNg?..........ccooeeiiiiieieeieee s 70
6. How does Proposition 26 affect regulatory fees and charges designated to protect
the environment, public health, and quality Of life?...........coe i 71
E. Exception No. 4: Use of Government Property ............ccoooiiiiiiiiiiiie et see et e e s e e neee e
1. What type of fees are implicated?..........c.ccccovevnnnee.
2. How does this exception affect franChiSe fEES? .......c.ooi oo 73
F. Exception No. 5: Fines and Penalties................occuiiiiiiiiiiiiii ettt e e s e e e s 74
G. Exception No. 6: Fees and Charges Imposed as a Condition of Development..................cccccociiiiiiiiinnnnnnn. 75
H. Exception No. 7: Property Related Fees and Charges and Assessments..............cccccccoevviiiiiieeeiiciien e, 75
1. Are assessments exempted from Proposition 218 by article XlIl D, section 5 also exempt
FEOM PrOPOSITION 267 ...ttt et e e et e et e et e e te e e teeeteeete e ete e teeeteeteenteeteanteeseeenteaneesreeeneeaneennes 75

I. Burden of Proof Provision of Final, Unnumbered Paragraph of Article XIll C, Section 1, Subdivision (e) ... 76

Il. ARTICLE XIIl D AND PROPERTY RELATED FEES AND CHARGES ...........cceccvitiiierieeieeeeeeeeeeesesesn s 78
A. INtroduction @Nd OVEIVIBWY ...........occueiiiiiiiiiiii ettt et e sttt rh et e e st e e e sbb e e e sabe e e sabeeesnneeesabeeesnneean 78

1. What fees are excluded from PropoSItioN 2187 .......cc.eiiiiiuiiiieie ettt ettt et e et esaeeeaaeeaeas 78

2. WO IS @ PrOPEITY OWINEE ... ettt ettt ettt ettt ettt e e e seeeabeeaseesaesasesseeeasesseeeseesaseeseesseesaeeesaesaseebeesssenbeeseesseanseens 78

3. What is an “incident Of Property OWNEISNID™? .......ouiiiiiieeiee ettt sttt b e steene e e s e naesnas 78

4. What iS @ PropPerty-related SEIVICE?........ociui ettt ettt ettt et e et eeteeeteesaeesteesteeebeesteesaeesteesseateens 79

5. Property-related fees and REGUIALOIY fEBS..........c.eoi ettt eae s 80

6. REFUSE fBES..... etttk b s b et s bt £ e st E Ao R e e Rt b oA £ e Rt b e Rt e Rt A e R e R e R e R e R e b e Rt bt bRt bt eneen e tenes 81

7.When is a fee 0F Charge “INCIEASEA" 7 ........eo ettt ettt et e et e e ae e eae e steeeaeeebeesbeesaeestaesaeeteeas 82

4

8. Application of Property-Related Fees to Annexed Properties

B. Procedural Requirements of Article XIII D, S@CtiON 6..............coooiiiiiiiiiiiiii e
1. Identifying the parcels ...
2. Calculating the amount of the fee
3. Determining the record owner and ProVidiNg NOTICE..........ccuiiii ittt sre e sreesbeenreeas 84
4. ConAUCEING the PUDIIC NBAINEG.........cviiieiicti ettt sttt e s e s be s beeaeese e s e ssesbesbeeneenaessenseseas 86
5. The Majority ProteST PrOCEUUIE..........covi et ettt e et e et e e s be e e be e sbe e ebeeebe e beebeeteenbeenteenseenreenneenes 86

LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE



C. Substantive Provisions of Article Xlll D, Section 6, Subdivision (b) ......................ooi i 87

1. Revenues shall not exceed the funds required to provide the SEIVICE ........cccoviiieieieciieceeee e 87
2. Revenues derived from the fee must not be used for any purpose other than that for
WHICH the fEE IS IMPOSEU.... ettt et e e et e e et e e st e e steeseateeeabeeenbesabeeesseeesrseeeeseeeanseearenas 89
3. The amount of a fee or charge must not exceed the proportional cost of the service attributable
TO tNE PAICELL....eeeee ettt ettt ettt et be e he st b e ke he e Reea s et et e eReeheeRe et e te e beereeneena et e nenaas 89
4. A fee or charge may not be imposed for a service unless the service is actually used by,
or immediately available to, the owner of the property subject to the fee or charge .........c..cccceeviveiiciccccienen, 93
5. No fee or charge may be imposed for general governmental services where the service
is available to the public in substantially the same manner as it is to property OWNers ..........cccoceeceevieeieeesienenn, 95
D. Voter Approval REQUIFEMIENTS............coiiiiiiiiiiieiiiiite et e ettt e e e e st e e e e e st et e eaesasbeeeeeeessssaeeeeesasbaeeeessansanees 96
I 4 oo [T o SO RRRSUS 96
2. Exemption for sewer, water and refuse COIIECTION SEIVICES ..........oovueiie i se et eaeeas 96
3. PrOCEAUIES fOF IECTIONS ....o.vivieieiieieiee ettt ettt ettt s et et e st e e beese e st e s e sbesbeeseese et esesbeebeeneenaessensesres 96
Chapter 5—Fiscal INMHaAtiVES........ooe %
I. PROPOSITION 218 PROVISIONS RELATED TO INITIATIVES .......coiiiiiiestieectieeestee e steeeestaeessntee e sseeasnsneaeans 99
1. PRE-PROPOSITION 218 HISTORY OF FISCAL INITIATIVES ......cccciiiteitiesereteesterestee e ssteesseessteeseeensessnes 100
11l. PROPOSITION 218 DID NOT EXPAND THE INITIATIVE POWER .......cccoitiiiiieiinesieesnnesiee e sstessee e 101
IV. LIMITATIONS ON PROPOSITION 218 INITIATIVES ...ttt oiieictee ettt e sveeestee e snee e snteaastaessnnneeesnneeas 101
A. Restrictions on Local Legislative Action also Limit Fiscal Initiatives .................cccocooiiiiiii e, 102
V. SCOPE OF PROPOSITION 218 INITIATIVE POWER.........coccitiiiiitierteeessteestee s e e saaesteesrassnsesssseensessnsessees 103
A. Which Levies May be the Subject of an Initiative? .................cccooiiiiiii e 103
B. Which Changes to Levies can be Accomplished by Initiative?..................cccco i, 103
C. Post-Proposition 218 Challenges to Local Fiscal Initiatives: Bighorn and Mission Springs ..................... 103
VI. IMPLEMENTATION OF SUCCESSFUL FISCAL INITIATIVES.......cccoctiiittiitenes st seee st seee e stes s seeas 105
VIl. PROPOSITION 218°S PETITION SIGNATURE THRESHOLD ........cccco ittt cteee et e eseee e svee e enenee e 105
VIIl. WHO VOTES ON PROPOSITION 218 INITIATIVES? .....cccciiiiiiieereeeteeseeesteesteeseeesteeseasssseessssessessnsessees 106
A. Equal Protection Challenges by Non-Voters Who Pay a Levy..........c...cccooviiiiiiiiiiee e 106

LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE

5



TABLE OF CONTENTS

Chapter 6 — Litigating Cases Under Propositions 26 and 218............... 109

1. STATUTES OF LIMITATIONS ...ttt e s e e e s e s e s s e e s s e eea s e e nananeene 109
A. The Default Statutes of LIimitations..............ccoocuiiiiiiiiiiie e e s 109

B. Special Statutes of LIMitations ..............coooiiiiiiiii e e sree e e e e st e e enee e nnaee s 110

1. The Validation STATULES ..o s 110

R O[T T | R - V(= TSRO OO 111

b. Government COOe SECHION 6022 ............c.cou ittt n e 111

C. Public Utilities Code § 10004.5 and EIECIIC RALES ..o 112

(o B WoTors M@ o[0T ool TSSO PSP 112

(Y =0 = L= TSRO 113

C. Assessment Statutes of LImitations..............cooiiiiiiiiiii e 113

D. Statutes Applying the Property Tax Refund Statute................cccoeoiiiiiiii i 114

Il. CLAIMING REQUIREMENTS & STANDING ... ..ottt e et e e e e et e e e reaa e e eeea e aeeenaaaeeenaaaes 114
A. GovernmMENt ClAaIMS ACL...........cooiiiiiiiii ittt sae e bt e she e e b e e sa bt e sbe e s b e e sb e e eabeesbneenbeesaneenteas 114

1. Exceptions to the claims presentation FEQUINEMIENT..........ooviiiiie ittt ettt e erre e ebeeebeeenaes 116

B. Class ACLIONS .........coiiiiiiiiiieitit ettt ettt et s bt e bt e st et e et e saa e e e E e e e et e e R et e r e e er et e n e e sene e n e nereenreenere e 116

C. Pay First, Litigate Later RUI@.................ooiiiiiie ettt e e e e e s e e e e e e s nsb e e e e e s sntraeeaean 117

III. STANDARDS OF REVIEWV ...ttt e e e e s e et e e s e eea s e e nanneene 117
A.Review inthe Trial CoUrt ... et e e ettt e e e e e et e e e e s e ane e e e e e e e ansbeeeaesaannneeeaeas 117

B. Separation of Powers and Burden of Proof..................oo e 118

C. Review in the Court of APPEAL............cccuii ittt e e e e e e e ste e e s tae e snteeesateeesntaeesnneeeesnseens 118

IV. REIIEDIES ...... .ottt ettt ettt e e e et e e ettt e eetta e e eeaa e eeeeaaa e eaeeaa e eeesaa e eeet e aenenaaseseenaeaeennnnsaannnnaans 119
A. Proposition 62 Penalty RemEdy .............c.ooooiiiiiiiiiiiee ettt e e et e e e e et e e e e e e eatraeaa s 119

B. Prospective REIIEf ............ooo et e e e et e e e e e et e e e e e e e e abea e e e e eesaaraeeaeesatbeeeaaeaanns 120

C. Validation ACLIONS........ccuiiiiiiiii ettt b ettt e s he e e bt e saee e bt e sa bt e sbe e s b e e sbeeeabeesbneenbeenaneenbeas 120

D ATEOINEYS FEES ... ittt e ettt e e e e e ettt e e e e e e e taeeeeeeeatateeeeeesastbaseaaesasbaaeeaeeaasssaeeaasaatbeneaasaanes 120
ABCNMENTS ... 121

6 LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE



Introduction

This guide is intended to provide city attorneys and other local government lawyers access to basic information regarding
Constitutional limitations on taxes and other local government revenue measures, focusing particularly on the limitations imposed
by initiatives starting with Proposition 13 in 1978, continuing with Proposition 218 in 1996, concluding with Proposition 26 in 2010.
In addition to this introductory chapter, the guide includes the following chapters:

B Taxes
B Assessments
m Fees
® |nitiatives & Referenda
® Ljtigation Issues
This introduction provides historical context for the discussions that follow.

I. The Power to Tax Generally

A local government’s power to tax arises from the Constitution (for charter cities) or by statute (for counties, general law cities
and special districts). (Santa Clara Transportation Authority v. Guardino (1995) 11 Cal. 4th 220, 247-249.) Under article XiIlI, section
24 of the California Constitution, the Legislature may not impose taxes for local purposes but may authorize local governments
to do so. Charter cities receive power directly in the California Constitution limited by any provisions of their respective charters.
(Cal. Const. art. X, § 5; West Coast Adver. Co. v. City and County of San Francisco (1939) 14 Cal. 2d 516.) The Legislature has
provided general law cities taxation power equivalent to that of a charter city. (Gov't C § 37100.5.) Counties derive their power to
tax from a variety of statutes. (E.g., Gov. Code, § 29100 [property tax].) Special districts have varying taxing power and it should
not be assumed that any particular special district has the power to tax without consulting its principal act and other statues
which empower it. In particular, 1986's Proposition 62 provides that the general power to impose taxes conferred by Government
Code sections 50075 et seq. shall not be construed to authorize taxes that an agency is not otherwise empowered to impose
(Gov. Code, §53727, subd. (a); Borikas v. Alameda Unified School District (2014) 214 Cal.App.4th 135, 144.)
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INTRODUCTION

A. Property Taxes and Article XIlI

Before the adoption of Proposition 13 in 1978, property taxation in California was governed solely by article XIll of the California
Constitution and legislation. Cities, counties, and those special districts authorized to impose property taxes annually adopted
and imposed local property tax rates. Unless limited by statute (in the case of special districts, for example), the sole limitation on
local property taxes was that the tax rates be imposed ad valorem (in proportion to value) rather than in flat dollar amounts. (Cal.
Const. art. XIll, § 1; Rev. & Tax Code § 201.)

B. Initiative/Referendum

The authority of the voters to affect public spending has been fiercely protected since the initiative power was added to the
Constitution in 1911. In 1917, a measure was proposed to prohibit the use of the initiative, as well as the referendum, for tax and
assessment legislation. (Sen. Const. Amend. No. 12 (1917 Reg. Sess.).) A group opposing the measure stated:

[It] takes away from the people the most important right of self-government which they possess, namely: the power
of control over taxation. This strikes at the very root of popular self-government. Practically all historic struggles for
liberty, including the English Revolution and our own American Revolution, have centered about the question of the
people’s control over taxation.

(Hichborn, Story of the Session of the California Legislature of 1921 (1922), page 189.)

In 1919, Senate Constitutional Amendment No. 5 was introduced in the Legislature in an attempt to limit initiative tax measures
by increasing the number of signatures required to qualify an initiative for the ballot. Opponents argued: “Again, if they can
destroy the people’s use of the initiative in the most important function, taxation, it will be the beginning of efforts which will lead
to the destruction of the entire initiative power of the people.” (/d. at page 190.)

Nevertheless, before Proposition 218's adoption of article Xl C, section 3, the courts had consistently held that the power of
initiative and referendum did not extend to the repeal of local government revenues, citing Constitutional provisions establishing
the referendum power to forbid referenda on tax (the current article Il, section 9, subdivision (a)) and reading this restriction as
implicit in authority for initiatives. (E.g., Geiger v. Board of Supervisors (1957) 48 Cal.2d 832 [refusing writ to compel election on
measure to referend a County sales and use tax]; Hunt v. Riverside (1948) 31 Cal. 2d 619 [same as to charter city which adopted
referendum power in form provided by general law]; Dare v. Lakeport City Council (1970) 12 Cal.App.3d 864 [barring from ballot an
initiative to cap sewer rates of dependent special district]; for a summary of these cases see Fenton v. City of Delano (1984) 162
Cal.App.3d 400, 404-407 [barring initiative repeal of general law city’s utility users tax].)!

1 However, city charters may expand the power of initiative and referendum to include measures affecting local revenues and other matters excluded by the
Constitution or statute. (Rossi v. Brown (1995) 9 Cal. 4th 688.)
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Il. 1978’s Proposition 13: Property Tax Limitation and Appropriations Limit

A. The History of Proposition 13

Following the OPEC oil embargo in 1974, America experienced very rapid inflation and economic stagnation — so called
“stagflation.” Residential property prices rose rapidly, as did assessed valuations for property tax purposes. Property tax bills
began to outstrip mortgage payments. While the state was accumulating a huge surplus, the Legislature failed to craft a response,
and local governments did not lower property tax rates quickly enough to address the issue. This was the climate in which

Los Angeles apartment investor Howard Jarvis and Sacramento conservative activist Paul Gann persuaded California voters to
approve Proposition 13, “the People’s Initiative to Limit Taxation,” in June 1978 by a 65 percent affirmative vote.

The purpose of Proposition 13's purpose was to ensure effective real property tax relief by an “interlocking ‘package™ consisting
of a real property tax rate limitation (art. XIIl A, § 1), a real property assessment limitation (art. XIll A, § 2), a restriction on state
taxes (Cal. Const. art. XIIl A, § 3), and a restriction on local taxes (art. XIll A, § 4). The reduction of the property tax rate was the
heart of Proposition 13. (Amador Valley Joint Union High School Dist. v. State Board of Equalization (1978) 22 Cal. 3d 208, 231.)

After its adoption, a broad attack on its constitutionality was promptly filed. In Amador Valley Joint High School District v. State
Board of Equalization (1978) 22 Cal.3d 208, the California Supreme Court exercised its original jurisdiction to uphold the measure.?
Thus, Proposition 13 was approved in June 1978, upheld by the California Supreme Court in September and took effect as to local
taxes July 1, 1979.

B. Property Tax Limitation

Proposition 13 converted hundreds of locally-imposed property tax rates of differing amounts to a statewide rate of 1 percent of
the full cash value.

Two immediate consequences of these amendments to the Constitution occurred: property tax revenues were reduced by half
statewide and the state Legislature gained control over the allocation of the property tax among local governments. (Sasaki v.
County of Los Angeles (1994) 23 Cal.App.4th 1442.) The state responded to the first consequence by appropriating several billion
dollars surplus funds accumulated in the state treasury to bail out local agencies. The state responded to the second in 1979 by
adopting a formula for reallocating the 1 percent property tax in each county (AB 8) in proportion to the allocation of taxes in the
three fiscal years before the adoption of Proposition 13. Despite many refinements and complications since, the AB 8 formula
remains the essential basis of property tax allocations today.

C. Proposition 4 — The Gann Appropriation Limit

In November 1979, voters approved Proposition 4, a “Government Spending Limitation,” to add article XIll B to the California
Constitution. As described by one court:

Article XlIl B was adopted less than 18 months after the addition of article XIIl A to the state Constitution, and was
billed as “the next logical step to Proposition 13,” (art. XIIl A). Article XIIl A was generally aimed at controlling ad valorem
property taxes and the imposition of new “special taxes.” [Citations omitted.] The thrust of article XIll B, however, was
toward placing certain limitations on the growth of appropriations at both the state and local governmental level; in
particular, article XIll B places limits on the authorization to expend the “proceeds of taxes.”

(City Council v. South (1983) 146 Cal. App. 3d 320, 333.)

2 The United States Supreme Court rejected a challenge to Proposition 13 on federal equal protection and right to travel grounds in Nordlinger v. Hahn
(1992) 505 U.S. 1.
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1. Appropriation Limitation
Proposition 4's general purpose was to limit appropriations of “proceeds of taxes” by state and local governments. (Cal.
Const. art. XIll B, § 1, Cal. Const. art. XlIl B, § 8, subd. (b).) “Proceeds of taxes” include revenues from taxes as well as
from "regulatory licenses, user charges, and user fees to the extent that those proceeds exceed the costs reasonably
borne by [the government entity] in providing the regulation, product, or service.” (Cal. Const. art. XIll B, § 8, subd. (c).)
The Gann limit is defined with respect to tax proceeds to a local government in the 1978-1979 fiscal year (/d., § 8, subd.
(h)), before Proposition 13's significant cut in property tax proceeds. The limit is also adjusted annually for changes in
population and inflation. (/d., § 1.) Should a local government receive proceeds of tax refunds in excess of its Gann limit,
the excess must be returned to taxpayers unless voters temporarily authorize an override of the Gann limit. (d., § 4
[voters may authorize override for up to four years].) Article Xl B is implemented by Government Code sections 7900
et seq.

Because most local governments receive far less property taxes as a result of Proposition 13, the Gann Limit was set
too high to be meaningful for most agencies most of the time. A few agencies, such as those that converted volunteer
fire departments into tax-supported, professional departments, require periodic approval of a Gann limit override. Most
agencies merely perform the Gann Limit calculation annually and are otherwise unaffected by it.

2. Unfunded mandates
The Gann Initiative also requires the state to provide a subvention to local government, subject to certain exclusions,
whenever the state mandates a new program or higher level of service. (Cal. Const. art. Xl B, § 6.) An elaborate body
of administrative, statutory, and case law has grown up around this provision. (See generally, California Continuing
Education of the Bar, Municipal Law Handbook § 5.12, 5.283-5.290.)

D. Special Taxes

In addition to limiting property taxes, Proposition 13 introduced a new concept: “special taxes.” Section 4 of article XlIl A provides:

Cities, Counties and special districts, by a two-thirds vote of the qualified electors of such district, may impose
special taxes on such district, except ad valorem taxes on real property or a transaction tax or sales tax on the sale
of real property within such City, County or special district.

But, Proposition 13 did not define “special taxes.” (City and County of San Francisco v. Farrell (1982) 32 Cal.3d 47 [defining “special
tax” under Proposition 13 to mean a tax imposed for a specific purpose, as opposed to one that may be used for any purpose].)

In 1979, the Legislature added article 3.5 to division 1, title 5 of the Government Code, commencing with section 50075.

This article was intended to provide all cities, counties, and districts with authority to impose special taxes, although 1986°s
Proposition 62 rescinded that authorization. (Cal. Gov. Code, § 53727, subd. (a).) The statute did not define “special tax,” but
section 50076 provided that a special tax “shall not include any fee which does not exceed the reasonable cost of providing the
service or regulatory activity for which the fee is charged and which is not levied for general revenue purposes.” The implication
of this language and the definition of “proceeds of taxes” in article XIll B, section 8, subdivision (c) is that fees exceeding the
“reasonable cost of providing the service” or that are “levied for general revenue purposes” are taxes. In evaluating whether fees
met the reasonable cost of service standard, courts generally continued to apply the deferential “reasonableness” standard of
review. (Hansen v. City of San Buenaventura (1986) 41 Cal.3d 1172 [water fees could provide reasonable rate of return to City
general fund].)?

3 As detailed below, this case is no longer good authority as to the property related fees governed by California Constitution, article XIII D, § 6 [Proposition
218].
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E. Judicial Interpretation of the New Limitations

Litigation following the adoption of Proposition 13 primarily involved three subjects — special assessments, special taxes, and
levies to fund pre-Proposition 218 obligations.

Shortly after approval of Proposition 13 in 1978, courts held that special assessments (i.e., levies on property based on special
benefit to the property assessed) are not taxes subject to the 1 percent limitation of article XIll A, section 1 and do not require
voter approval as “special taxes” under section 4. (E.g., County of Fresno v. Malmstrom (1979) 94 Cal.App.3d 974 [assessments
under the Improvement Act of 1911 and Municipal Improvement Act of 1913]; Solvang Municipal Improvement Dist. v. Board of
Supervisors (1980) 112 Cal.App.3d 545 [ad valorem parking district special assessment®]; American River Flood Control Dist. v.
Sayre (1982) 136 Cal.App.3d 347 [maintenance of flood control facilities]; City Council of the City of San Jose v. South (1983) 146
Cal.App.3d 320 [lighting and landscape maintenance].)

The California Supreme Court issued two opinions regarding special taxes in 1982. First, Los Angeles County Transportation
comm’n v. Richmond (1982) 31 Cal.3d 197, found a sales tax imposed by a County Transportation Commission was not a “special
tax” because the Commission, created two years before Proposition 13 was approved, was not a “special district” within the
meaning of article XIIl A because Proposition 13 was not intended to apply to local agencies like the LA County Transportation
Commission that never had power to levy property taxes.¢ Next, the Court issued City & County of San Francisco v. Farrell

(1982) 32 Cal.3d 47, which construed “special taxes” under article Xlll A, section 4 to mean “taxes which are levied for a specific
purpose rather than ... a levy placed in the general fund to be utilized for general governmental purposes.” (/d. at 57.) The “special
purpose” rule for special taxes was made statutory by Proposition 62, an initiative statute, in 1986. (Gov. Code § 53721 [“Special
taxes are taxes imposed for specific purposes”].) Adoption of Proposition 218 in 1996 finally resolved the meaning of “special
tax” by adding article XIll C, § 1, subdivision (d) to define “special tax” as “any tax imposed for specific purposes including taxes
imposed for specific purposes which are placed into a general fund.” Proposition 218 precludes “special purpose” districts and
agencies, including school districts, from levying general taxes. (Cal. Const. art. XIll C, § 2, subd. (a).)’

After the California Supreme Court’s determination that a “special tax” requiring voter approval under Proposition 13 is one
imposed for a “specific purpose,” a definition of “general tax” was needed. (City and County of San Francisco v. Farrell (1982) 32
Cal. 3d 47.) Proposition 62 declared that all taxes are “either general or special” and defined a “general tax” to be a tax imposed
for “general governmental purposes.” (Gov. Code, § 53721.) The measure, statutory and therefore inapplicable to charter cities,?
required majority voter approval to impose a general tax. (Gov. Code, § 53723.) In Santa Clara Valley Transportation Agency v.
Guardino (1995) 11 Cal.4th 220, the Court held that requiring voter approval to levy a tax is not a referendum in violation of article
Il, section 9, subdivision (a) of the California Constitution. It reasoned that article XIlI, section 24 of the Constitution, which permits

4 Regarding this last topic, Proposition 13’s one-percent limitation on property taxes does not apply to taxes to pay the interest and redemption charges on
any indebtedness approved by the voters before the 1978 adoption of that measure. (Cal. Const. art. XIIIA, § 1, subd. (b).) Kern County Water Agency v.
Board of Supervisors (1979) 96 Cal. App. 3d 874, for example, applied this exemption to provisions of the Agency’s state water project contract obliging it
to levy taxes “in any year the Agency fails or is unable to raise sufficient funds by other means” Thus, property taxes that support “take or pay” obligations
of state water project contactors are grandfathered by Proposition 218 as were pension obligations and many similar pre-Proposition 13 obligations of
government. (E.g., Howard Jarvis Taxpayers Association v. County of Orange (2003) 110 Cal. App.4th 1375.)

5  Solvang suggested, “[o]rdinarily, levies to meet general expenses of the taxing entity and to construct facilities to serve the general public, such as fire
stations, police stations, and schools, may not be transformed from general ad valorem taxes to special assessments by a mere change in the name of
the levy” (112 Cal. App. 3d at p. 557.) This statement was later rejected as dicta in City of San Diego v. Holodnak (1984) 157 Cal. App. 3d 759 (approving a
facilities benefit assessment program that funded, among other things, fire stations). (See also, . W. Jones Cos. v. City of San Diego (1984) 157 Cal.App.3d
745 [upholding charter city assessment for infrastructure to serve development].)

6  Richmond was overruled by Rider v. County of San Diego (1991) 1 Cal.4th 1, which concluded that the San Diego County Regional Justice Facility
Financing Agency was a “special district” and its sales tax was a “special tax” requiring two-thirds voter approval.

7  Cal.Const.art XIII C,§ 1, subd. (c) defines “special district.” There is no definition of “special purpose district or agency.” This drafting error is critiqued in
Pajaro Valley Water Management Agency v. Amrhein (2007) 150 Cal.App.4th 1364, 1378 fn. 10.

8  Trader Sports, Inc. v. City of San Leandro (2001) 93 Cal. App.4th 37.
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the Legislature to authorize local governments to impose taxes for local purposes, impliedly grants it authority to condition the
exercise of that power, as by the voter-approval requirement of Proposition 62. Although the general tax provisions were upheld,
applicability of Proposition 62 to charter cities remained uncertain until 1993. (Fisher v. County of Alameda (1993) 20 Cal.App.4th
120 [Prop. 62 ban on real property transfer taxes not applicable to charter city]; Fielder v. City of Los Angeles (1993) 14 Cal.App.4th
137 [same].) Proposition 62's inapplicability to charter cities, and growing reliance on assessments and fees of various types gave
impetus for Proposition 218. (Apartment Ass’n of Los Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4th 803, 836.)

F. Increased Use of Other Revenue Sources Due to the Limitation on Property Taxes

1. Assessments
The limitation on property taxes ultimately led public agencies to rely on other sources of revenues, including
assessments, which are not taxes, under pre-Proposition 13 statutory authority such as the Landscaping and Lighting
Act of 1972 (Sts. & Hy. Code, § 22500 et seq.) or new authority such as the Benefit Assessment Act of 1982. (Gov. Code §
54702 et seq.)

2. Mello-Roos
Additional authority for financing of improvements and services, particularly to accommodate new development, was
provided by the Mello-Roos Community Facilities Act of 1982 (Gov. Code § 53311 et seq.), which authorized imposition
of special parcel taxes on a two-thirds vote of voters for inhabited districts and a two-thirds vote of landowners for
uninhabited districts.

3. Parcel Taxes
A parcel tax is a tax collected on the property tax roll based on either a flat, per-parcel rate or a rate that varies based
on other factors such as parcel size, use, or other physical attributes other than value. (Heckendorn v. City of San Marino
(1986) 42 Cal.3d 481.) Parcel taxes based upon the value of the property are invalid as a violation of Proposition 13's
limits on ad valorem property taxes. (Cal. Const., art. XIlIA, § 1.) (See generally City of Oakland v. Digre (1988) 205 Cal.
App.3d 99.) Section 3 of Article XIll D limits the types of taxes that can be imposed upon a parcel of property to the ad
valorem property tax imposed pursuant to article Xl and article XIIl A (Proposition 13) and any special tax receiving a
two-thirds vote pursuant to Section 4 of article XlIl A. Accordingly, a parcel tax may be imposed only as a special tax.
(Nielson v. City of California City (2006) 133 Cal.App.4th 1296.)

4. Police Power Fees
The authority to impose regulatory fees was well established when Proposition 13 was adopted in 1978. It derives from
the “police power,” the inherent power of government to subject individual rights to reasonable regulations for the
general welfare. (Cal. Const. art. XI, § 7, County of Plumas v. Wheeler (1906) 149 Cal. 758, Associated Home Builders of
the Greater East Bay, Inc. v. City of Walnut Creek (1971) 4 Cal.3d 633.) Fees, charges, and rates must be reasonable, fair,
and equitable in nature, and apportioned among those who pay them in a manner that is reasonably proportional to
the costs incurred by the regulatory agency to serve each (Associated Homebuilders of the Greater East Bay, Inc. v. City
of Livermore (1961) 56 Cal.2d 847.) As a result of the revenue loss Proposition 13 imposed, local government agencies
sought to recover costs previously borne by property taxes from a variety of fees, such as increased fees for processing
land use and building permits. Very shortly after Proposition 13 was adopted, these were determined to be legitimate
regulatory fees and not special taxes so long as the fee was reasonably related to the cost of the regulatory activity and
did not generate revenue for unrelated purposes. (Mills v. County of Trinity (1980) 108 Cal. App. 3d 656.)
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What distinguishes regulatory fees from other fees and charges is that regulatory fees are imposed under the police
power, rather than its taxing power, and are generally imposed on one who engages in a regulated activity. (Sinclair Paint
Company v. State Board of Equalization (1997) 15 Cal.4th 866, 875 [fee on lead-containing consumer products to fund
health care services made necessary by environmental lead exposure); Pennell v. City of San Jose (1986) 42 Cal. 3d 365,
373 [rent control fees].) The police power is the authority to enact laws to promote the public health, safety, morals, and
general welfare of the community. (Community Memorial Hospital of San Buena Ventura v. County of Ventura (1996) 50
Cal.App.4th 199, 206.) Cities and counties derive the full police power from the California Constitution subject only to
preemption by state law. (Cal. Const., art. X, § 7.) Shortly after Proposition 13 became law, courts treated fees imposed
as a condition of development permits as “regulatory fees” imposed to defray all or part of the cost of public facilities
related to a development project. The validity of such fees depended on a nexus between the burdens a project imposes
on government and the amount of the fee, and the purposes for which the government would spend its proceeds. (Gov.
Code §§ 66000(b), 66001[Mitigation Fee Act or “AB 1600"].)

The following general principles apply to regulatory fees under the law developed before the 2010 adoption of
Proposition 26. The law as altered by that measure is discussed in Chapter 4 of this Guide.

® Fees charged for the costs of regulatory activities are not special taxes if they do not exceed the reasonable cost
of providing services necessary to the activity for which the fee is charged and they are not levied for unrelated
revenue purposes. (Sinclair Paint Company v. State Board of Equalization (1997) 15 Cal.4th 866, 876.)

= A regulatory fee may be imposed under the police power in an amount necessary to achieve the purposes of the
regulation. (San Diego Gas & Electric Co. v. San Diego County Air Pollution Control District (1988) 203 Cal.App.3d
1132, 1146, fn. 18 [fee for air pollutant emission permit properly based on volume of emissions permitted].)

® Recoverable costs include all those incident to the issuance of the license or permit, investigation, inspection,
administration, maintenance of a system of supervision, and enforcement. (United Business Com. v. City of San
Diego (1979) 91 Cal.App.3d 156, 165.)

® Regulatory fees are valid despite the absence of any perceived benefit accruing to the fee payer. (Pennell v. City of
San Jose (1986) 42 Cal.3d 365, 375 [rent control fees].)

® A local legislative body need only “apply sound judgment and consider probabilities according to the best honest
viewpoint of informed officials in determining the amount of the regulatory fee.” (United Business Com. v. City of
San Diego, supra, 91 Cal.App.3d at p. 166.)

5. Enterprise and service fees

Authority to impose service fees was similarly well established in 1978 but, in addition to sometimes being grounded on
the “police power,” was often justified as incidental to the power to provide the service or an incident of the privilege of
receiving the service. (Carlton Santee Corp. v. Padre Dam Mun. Water Dist. (1981) 120 Cal.App.3d 14, 24; Durant v. Beverly
Hills (1940) 39 Cal.App.2d 133, 137; see also, Cal. Const. art. XI, § 9.) The principle that fees must reasonably relate to the
cost of providing service also applied in these rate cases. (Elliott v. City of Pacific Grove (1975) 54 Cal.App.3d 53; English
Manor Corp. v. Vallejo Sanitation & Flood Control Dist. (1974) 42 Cal.App.3d 996, 1004; Boynton v. City of Lakeport Mun.
Sewer Dist. (1972) 28 Cal.App.3d 91, 96.) However, under Proposition 13, the courts continued to evaluate user fees
under a reasonableness standard, going so far as to suggest that profit earned on an agency'’s utility enterprise was not a
special tax. (Hansen v. City of San Buenaventura (1986) 41 Cal.3d 1172 [City could set water service to recoup reasonable
return on its investment in the utility].)°

This is no longer the law for property related fees governed by Proposition 218’ article XIII D. section 6. (Howard Jarvis Taxpayers Ass’n v. City of Fresno
(2005) 127 Cal. App.4th 914, 923-924 [payment in lieu of taxes upheld against Prop. 13 challenge in Oneto v. City of Fresno (1982) 136 Cal.App.3d 460 did
not survive Prop. 218 because later measure limited water and sewer charges to demonstrated cost of service].)
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6. Burden of proof for challenges to alternate revenue sources
Before Proposition 218, assessment challengers argued that such challenges should be reviewed under the standard
articulated in Beaumont Investors v. Beaumont-Cherry Valley Water District (1985) 165 Cal.App.3d 227, which involved a
review of water connection fees challenged as special taxes under Proposition 13.

The sole issue in Beaumont Investors was “whether the record demonstrates that the facilities fee sought to be
imposed by defendant does or does not ‘exceed the reasonable cost’ of constructing the water system improvements
contemplated by the District,” and thus falls within the exclusion from the definition of “special taxes” provided by
Government Code section 50076. (/d. at p. 234.) Because the respondent district claimed an exemption from the general
restriction established by article XlIl A, section 4 and Government Code section 50076 on the local agency taxing powet,
the court determined “it rightfully follows that the local agency which seeks to avoid the general rule should have the
burden of establishing that it fits the exception.”

After holding that the agency had the burden of establishing the validity of the fee, Beaumont Investors compared the
scant record of the agency’s actions in setting the fees with the detailed record a city prepared to justify a facilities
special benefit assessments in J.W. Jones Companies v. City of San Diego (1984) 157 Cal. App. 3d 745. Beaumont Investors
emphasized the district’s failure to produce any evidence from its record supporting the fee calculation and concluded,
unsurprisingly, the district had failed to meet its burden.

Subsequent cases demonstrate courts’ reliance on agencies’ legislative records. For example, in Russ Bldg. Partnership

v. City and County of San Francisco (1987) 199 Cal.App.3d 1496, affd in part and rev'd in part, 44 Cal.3d 839 (1988), the
court relied on numerous studies and the record of public hearings at which the legislative body discussed and ultimately
adopted a transit development charge to distinguish the Beaumont case and to find “whether we term the transit fee

a special assessment or a development fee, as applied in this context, the charge levied is directly related and limited

to the cost of increased municipal transportation services engendered by the particular development.” (/d. at 1506.)

The case is not, of course, citable authority, but it does help illuminate the historical development of this area of public
finance law. (California Rules of Court, rule 8.1115(e).)

Bixel Associates v. City of Los Angeles (1989) 216 Cal.App.3d 1208 compared an imprecise basis for that city’s fire
hydrant fee on new development with the detailed methodology used to establish the transit fee challenged in Russ Bldg.
Partnership, and the facilities benefit assessment challenged in J.W. Jones Companies v. City of San Diego. Bixel noted
“the public agencies [in those earlier cases] met their burden of showing that a valid method had been used for arriving
at the fee in question, one which established a reasonable relationship between the fee charged and the burden [im]
posed by the development.” (Bixel, 216 Cal.App.3d at 1219.)

Shapell Industries, Inc. v. Governing Board of Milpitas Unified School Dist. (1991) 1 Cal.App.4th 218, addressed whether
fee cases were subject to the relatively deferential “substantial evidence” review or some other standard. Deciding the
question in the context of a school impact fee alleged to be an illegal special tax, that court reaffirmed that the legislative
body must show on its legislative record that the fee reflected a reasonable relationship between the improvement to

be funded and the benefit to the payor. Judicial review is limited to the legislative record and tests whether the agency's
action is "arbitrary, capricious or entirely lacking in evidentiary support”— the usual, deferential standard of judicial
review of legislation.
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According to Shapell Industries, determination whether an agency’s action is “arbitrary, capricious or entirely lacking in
evidentiary support,” is not the same as the substantial evidence test:

We cannot agree that local legislation, particularly that which results in the imposition of substantial fees
on property owners as a condition of improving their property, should be virtually immune from effective
judicial review. If courts shun evidentiary review as beyond their province, the reasonableness of the agency’s
action is relegated to the agencies themselves, whose primary interest is in financing their own projects. On
the other hand, we do not advocate an approach which renders the two standards interchangeable, since
there are sound policy reasons for the courts to exercise considerable deference to agencies acting under
legislative mandate.

(Shapell Industries, supra, 1 Cal.App.4th at p. 232; see also Garrick Development Co. v. Hayward Unified School District
(1992) 3 Cal.App.4th 320, 328.)

Shapell Industries stated the following test:

For our purposes we find useful the test articulated by our Supreme Court in California Hotel & Motel Assn. v.
Industrial Welfare Comm., 25 Cal.3d 200: “A court will uphold the agency action unless the action is arbitrary,
capricious, or lacking in evidentiary support. A court must ensure that an agency has adequately considered
all relevant factors, and has demonstrated a rational connection between those factors, the choice made,
and the purposes of the enabling statute.

(1 Cal.App.4th at p. 232.)

Finally, Knox v. City of Orland (1992) 4 Cal.4th 132, 149, fn. 26 rejected application of Beaumont Investors to a special
assessment. Instead the court applied the earlier Dawson test:

Although the issue is not presently before us, we question whether a special assessment would be valid
under Dawson if there exists evidence in the record which contradicts the local legislative body’s benefit
determination and indicated that such determination was arbitrary, capricious or entirely lacking in evidentiary
support. [Citation omitted.]

But Knox also established a more basic if short-lived rule, as we see below.

G. Knox v. Orland

Knox v. City of Orland challenged a citywide benefit assessment for park maintenance imposed under the Lighting and
Landscaping Act of 1972, Streets & Highways Code section 22500 et seq. The plaintiffs contended that benefit assessments for
park maintenance constituted an “end run” around article Xl A, and that special assessments were never appropriate to finance
park maintenance because a park is not the type of improvement that can be viewed as conferring a special benefit upon real
property. (Knox v. City of Orland, supra, 4 Cal. 4th at p. 143.) The Supreme Court distinguished taxes from assessments, noting:

Therefore, while a special assessment may, like a special tax, be viewed in a sense as having been levied for a
specific purpose, a critical distinction between the two public financing mechanisms is that a special assessment
must confer a special benefit upon the property assessed beyond that conferred generally. Accordingly, if an
assessment for park maintenance improvements provides a special benefit to the assessed properties, then the
assessed property owners should pay for the benefit they receive. If it does not, the assessment effectively amounts
to a special tax upon the assessed property owners for the benefit of the general public.

(Knox v. City of Orland, supra, 4 Cal.4th at 142-143 footnote omitted.) Proposition 218 was intended to overturn Knox and other
cases applying relatively deferential review to assessments.
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lll. Proposition 218 (1996)

A. Purpose & Intent

Proposition 218 is best understood in its historical context, beginning with Proposition 13. As discussed above, Proposition 13
was designed to cut property taxes. However, when called on to interpret Proposition 13, courts held that a special assessment is
not a special tax and deferred to legislative determinations in upholding assessments and regulatory and user fees. In November
1996, in part to override these precedents, voters adopted Proposition 218, the “Right to Vote on Taxes Act.” (Prop. 218, § 1,
reprinted at Historical Notes, 2b West's Ann. Const. (2103) foll. art. XIll C, § 1, p. 363.) The proposition’s uncodified section 2 read:

Findings and Declarations. The people of the State of California hereby find and declare that Proposition 13 was
intended to provide effective tax relief and to require voter approval of tax increases. However, local governments
have subjected taxpayers to excessive tax, assessment, fee and charge increases that not only frustrate the
purposes of voter approval for tax increases, but also threaten the economic security of all Californians and the
California economy itself. This measure protects taxpayers by limiting the methods by which local governments
exact revenue from taxpayers without their consent.

(Id.) Section 5 of the proposition stated that it should be liberally construed “to effectuate its purposes of limiting local
government revenue and enhancing taxpayer consent.” (Id., § 5, Howard Jarvis Taxpayers Assn. v. City of Riverside (1999) 73 Cal.
App. 4th 679, 681-683.)

Thus, Proposition 218 focuses “on exactions, whether they are called taxes, fees, or charges, that are directly associated with
property ownership.” (Apartment Assn. of Los Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal. 4th 830, 839.) Proposition
218 provides no new authority to impose taxes, assessments, or fees. (Cal. Const. art. Xlll D, § 1.) Under Proposition 218, the
only taxes, assessments, fees, or charges that local government may impose on a parcel or a person “as an incident of property
ownership” are ad valorem property taxes, special taxes, assessments approved in the provisions of its article Xl D, section 4,
and fees or charges for a property-related service consistent with its article Xl D, section 6. (Cal. Const. art. Xl D, § 3.)

Proposition 218 added articles Xl C (“Voter Approval for Local Levies”)'® and XlIl D (“Assessment and Property Related Fee
Reform”)" to the California Constitution. It addressed four general subject matters, discussed fully in the following chapters of
this guide.

B. Voter Approval of Taxes

Article XIIIC, section 2 provides that local government taxes are either general taxes or special taxes. General taxes may be
imposed by a majority vote of registered voters. Except in the case of an emergency declared by a unanimous vote of the
legislative body’'s members present, the election must be consolidated with a “regularly scheduled general election for members
of the governing body of the local government.” (Cal. Const. art. Xl C, § 2, subd. (b).) Special taxes require a two-thirds voter
approval. (/d., subd. (d).)

1. General Taxes
General taxes are defined as “any tax imposed for general governmental purposes.” (Cal. Const. art. XIll C, § 1, subd. (a).)

2. Special Taxes
Special taxes are “any tax imposed for specific purposes, including a tax imposed for a specific purpose, which is placed
into a general fund.” (Cal. Const. art. XlIl C, § 1, subd. (d).) “Special purpose districts” have no power to impose general
taxes. (Cal. Const. art. XIll C, § 2, subd. (a).)

10 Proposition 218, section 3.

11 Proposition 218, section 4.
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C. Assessment Law Changes

Proposition 218’s changes to the law of special assessments' were more fundamental. Article Xl D, section 4 established new
substantive and procedural requirements for special assessments. In addition, the proposition shifted to the local agency the
burden of demonstrating that assessed properties receive special benefit and that the amount of an assessment is proportional
to and no greater than the special benefit conferred. (Cal. Const. art. XlIl D, § 4, subd. (f).)

D. Property Related Fees and Charges

Proposition 218 introduced a new category of fees, labelled “property related fees and charges.”™ A fee subject to article Xl D
is one that is imposed “upon a parcel or upon a person as an incident of property ownership, including a user fee for a property
related service.” (Cal. Const., art. XIIl D, § 2, subd. (e).) A property related service is one “having a direct relationship to property
ownership.” (Cal. Const. art. Xl D, § 1, subd. (h).) Again, as in the case of assessments, the proposition shifted the burden to the
local government to demonstrate compliance with its new substantive and procedural requirements. (Cal. Const. art. XIlI D, § 6,
subd. (b)(5).)

E. Power to Reduce Revenues Through Initiative

Last, Proposition 218 added a provision stating “the initiative power shall not be prohibited or otherwise limited in matters of
reducing or repealing any local tax, assessment, fee or charge.” (Cal. Const. art. XIIl C, § 3.)

IV. Proposition 26 (2010)

As Proposition 218 was, in part, a response to judicial interpretation of Proposition 13, Proposition 26 was largely a response
to Sinclair Paint Co. v. State Board of Equalization (1997) 15 Cal.4th 866. Sinclair Paint involved a state fee imposed on makers
of lead-containing consumer products to mitigate the environment and public health consequences of lead exposure. The fee
required manufacturers to bear a fair share of the cost of mitigating the adverse health impacts resulting from use of their
products. Fee proceeds funded evaluation, screening, and medically necessary follow-up services for children exposed to
environmental lead.

The appellant paint manufacturer claimed the fee was a tax because it “neither reimburse[d] the state for special benefits
conferred on manufacturers of lead-based products nor compensate[d] the state for governmental privileges granted to those
manufacturers.” (Sinclair Paint, supra, 15 Cal.4th at p. 875.)

The California Court of Appeal found the fee to be a tax because its proceeds were not used “to regulate Sinclair.” The California
Supreme Court concluded otherwise, noting such fees are imposed under a public agency’s police power rather than its taxing
power and reasoning that use of fee proceeds need not confer benefits or privileges on the fee payor provided the fee bears a
reasonable relationship to the burden the fee payor imposes on society.™ (/d. at 875-876.)

The paint manufacturer also disputed the state’s authority to impose industry-wide “remediation fees” to compensate for the
adverse societal effects generated by an industry’s products. The California Supreme Court disagreed: “[T]he police power is
broad enough to include mandatory remedial measures to mitigate the past, present, or future adverse impact of the fee payer’s
operations, at least where, as here, the measure requires a causal connection or nexus between the product and its adverse
effects.” (Sinclair Paint, supra, 15 Cal.4th at pp. at 877-878.)

12 Cal. Const.art. XIII D, § 2, subd. (b) states: “Assessment” means any levy or charge upon real property by an agency for a special benefit conferred upon the real
property. ‘Assessment” includes, but is not limited to, “special assessment;”“benefit assessment;”“maintenance assessment.” and “special assessment tax”

13 Article XIII D provides a single definition of both “fee” and “charge,” and the terms appear to be synonymous for the purposes of Proposition 218.
(Bighorn-Desert View Water Agency v. Verjil (2006) 39 Cal. 4th 205,214, fn. 4.)

14 Development impact fees are a common type of “regulatory fee”in that they are imposed both to defray regulatory costs and to mitigate the impacts of a
development project on a community. No service or product is provided to the developer because development in California is a “privilege” rather than a
right. A fee imposed as a condition of development is exempt from Proposition 218 under article XIII D, section 1, subdivision (b) and from Proposition
26’s the definition of “tax” by article XIII C, § 1, subdivision (e)(6).
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Other cases had similarly defined a regulatory fee as an imposition that funds a regulatory program or that distributes the
collective cost of a regulation and is “enacted for purposes broader than the privilege to use a service or to obtain a permit ... .
[Tlhe regulatory program is for the protection of the health and safety of the public.” (Calif. Ass’n of Prof'l Scientists v. Dept. of Fish
& Game (2000) 70 Cal. App. 4th 935, 952 [because cost of comprehensive environmental review far surpassed amount of fees
generated for that purpose, charges were lawful regulatory fees].)

In general, before the adoption of Proposition 26, courts upheld regulatory fees that:

= Are imposed in an amount necessary to carry out the purposes and provisions of the regulation;
® Do not exceed the reasonable cost of providing the services necessary to the activity on which the fees are based; and
= Are not levied for an unrelated revenue purpose.

Such fees requiring a fee payor to mitigate the impact in society of regulated activity are the primary targets of Proposition 26. Its
"Findings and Declarations of Purpose” state the drafter’s intent to reclassify as taxes many regulatory fees imposed to mitigate
the adverse health, environmental, and other societal effects of regulated activity. Redefined as taxes, these charges are now
subject to the voter approval requirements of article Xl C, section 2 and article Xl A, section 4.

Proposition 26 amends article Xl A, section 3 (adopted by Proposition 13 and relating to state taxes) and article Xlll C, section
1 (adopted by Proposition 218 and relating to local taxes) to add new definitions of state and local “taxes,” defining all revenue
measures'® imposed by the government as “taxes” unless within one of seven express exemptions for local government or five
express exemptions for state government.

Thus, nearly 40 years of legal development since Proposition 13 in 1978 has transformed the law of local government revenues
from one of presumed legislative authority and deferential review to a presumption that voter approval is required to fund
government. Exceptions to the rule are policed under a non-deferential standard of judicial review with the burden of proof on
government.

15 Schmeer v. County of Los Angeles (2013) 213 Cal. App.4th 1310 held a measure that required payments but did not raise revenue for government purposes
could not be definition be deemed a “tax” under Proposition 26.

18 LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE



Taxes

. What is a Tax?

Before adoption of Proposition 26, “tax” had no fixed meaning, but was understood to include revenues raised through the
exercise of a local agency'’s taxing power. “The taxing power resembles the power of eminent domain in that there is a taking

of private property for a public purpose.” (9 Witkin, Summary of Cal. Law (10th ed. 2005) Taxation § 1.) Unlike the exercise of a
local agency’s police power, which authorizes a local agency to impose a charge for a benefit conferred or privilege granted,

the exercise of taxing power provides revenue without a specific and direct benefit to the payor. (See Sinclair Paint Co. v. Bd. of
Equalization (1997) 15 Cal. 4th 866, 874; 9 Witkin, Summary of Cal. Law (10th ed. 2005) Taxation § 1.) Whether a local agency is
exercising its taxing or its police power is determined by the purpose of the revenue-generating device rather than its label. (See,
e.g., Weekes v. City of Oakland (1978) 21 Cal. 3d 386, 392.) The voters enacted Proposition 26 to define “tax” based on the purpose
of a revenue-generating device. Under Proposition 26, all levies, charges, and exactions “imposed” by state or local governments
are taxes, unless they fit into one of the seven stated exceptions for local government:

1. "A charge imposed for a specific benefit conferred or privilege granted directly to the payor that is not provided to those
not charged, and which does not exceed the reasonable costs to the local government of conferring the benefit or
granting the privilege.

2. A charge imposed for a specific government service or product provided directly to the payor that is not provided to those
not charged, and which does not exceed the reasonable costs to the local government of providing the service or product.

3. A charge imposed for the reasonable regulatory costs to a local government for issuing licenses and permits, performing
investigations, inspections, and audits, enforcing agricultural marketing orders, and the administrative enforcement and
adjudication thereof.

4. A charge imposed for entrance to or use of local government property, or the purchase, rental, or lease of local
government property.

5. Afine, penalty, or other monetary charge imposed by the judicial branch of government or a local government, as a result
of a violation of law.

16 The first five of these are substantively the same as those stated for State government in Article XIII A, section 3, subdivision (b), but there are some minor,
potentially significant, differences between the two which bear attention which a particular exception is in issue. (Compare art. XIII B, § 3, subd. (b)(1) -
(5) with art. XIII C, § 1, subd. (e)(1)-(5).)
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6. A charge imposed as a condition of property development.
7. Assessments and property-related fees imposed in accordance with the provisions of Article XIIID.”
(Cal. Const., art. XIll C, § 1, subd. (e).) A detailed analysis of these exceptions appears infra.

Il. General Taxes and Special Taxes

"All taxes imposed by any local government shall be deemed to be either general taxes or special taxes.” (Cal. Const., art. XIlI C,

§ 2, subd. (a).) The distinction between special and general taxes hinges on whether the revenues from the tax are committed

to a specific purpose or can be used for any governmental purpose. “’Special tax’ means any tax imposed for specific purposes,
including a tax imposed for specific purposes, which is placed into a general fund.” (Cal. Const., art. XIll C, § 1, subd. (d).) “‘General
tax’ means any tax imposed for general governmental purposes.” (Cal. Const., art. XIll C, § 1, subd. (a).)

A special tax can have multiple purposes, and those purposes can be for broad government functions, such as police, fire, parks
and recreation, and libraries. (Neilson v. City of California City (2005) 133 Cal.App.4th 1296, 1310.) The key is that, for the tax to
be a special rather than general tax, the use or uses of its proceeds must be restricted in some way. (Ibid.; cf. Coleman v. County
of Santa Clara (1998) 64 Cal.App.4th 662, 670-671 [general tax measure did not become special tax because joined by advisory
measure stating voters’ preference that proceeds be used for transportation projects].)

While Proposition 13 limits ad valorem property taxes (i.e., those on the assessed value of property) to one percent of a property’s
value, with an exception for bonded indebtedness (Cal. Const., art. XIIl A, § 1) thus preempting other ad valorem property taxes, a
city may impose a non-ad valorem property tax (e.g., a parcel tax) as a special tax. (Neilson v. City of California City (2005) 133 Cal.
App.4th 1296, 1308.)

A “special purpose district” may only levy a special tax. In Rider v. County of San Diego (1991) 1 Cal.4th 1, the California Supreme
Court explained that because “a ‘special tax is one levied to fund a specific governmental project or program ... every tax

levied by a ‘special purpose’ district or agency would be deemed a ‘special tax.” (/d. at 15; original emphasis.) This restriction
was included in Proposition 218, which states that “[s]pecial purpose districts or agencies, including school districts, shall have
no power to levy general taxes.” (Cal. Const., art. XIIIC, § 2.) However, Proposition 218 does not define “special purpose district”
although it does define “special district” as “an agency of the State, formed pursuant to general law or a special act, for the local
performance of governmental or proprietary functions with limited geographic boundaries including, but not limited to, school
districts and redevelopment agencies.” (Cal. Const., art. Xlll C, § 1.) There is therefore a question as to whether a special district
with multiple purposes is a “special purpose district” that can levy only a special tax, or whether such a district can levy a general
tax. This uncertainty was noted by the Sixth District Court of Appeal in Pajaro Valley Water Mgmt. Agency v. Amrhein (2007) 150
Cal.App.4th 1364, 1378 fn. 10.) Given the logic of Rider, however, a strong argument can be made that a multi-purpose agency
may impose a general tax.

» PRACTICE TIP:

When a court determines that a challenged fee is unlawful, the fee is generally considered a tax. (See Cal.
Const. Art. XIII C, § 1, subd. (e); Bay Area Cellular Telephone Co. v. City of Union City (2008) 162 Cal.App.4th
686 [911 services fee was unlawful tax].) If so, it is important to clarify whether it is a general or special
tax. A court may assume that a failed fee is a special tax, when in fact it would be general tax because

its proceeds are placed in the general fund for general governmental purposes. This could occur with an
invalidated transfer from a utility enterprise fund to a general fund or with an invalidated franchise fee
dedicated to a general fund. Itis important to clarify this with the court, in case the city wants to adopt the
failed fee as a tax and would prefer the majority voting requirement of a general tax to the supermajority
requirement for a special tax.
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lll. Voting Requirements for Special and General Taxes

Section 2 of Article Xl C provides that a local agency cannot “impose, extend or increase” any general tax unless and until that
tax is submitted to the electorate and approved by a majority vote, nor any special tax unless and until that tax is submitted

to the electorate and approved by a two-thirds vote. Similarly, Sections 54722 and 53723 of the California Government Code,
which were enacted in 1986 by Proposition 62, a statutory initiative inapplicable to charter cities (Trader Sports, Inc. v. City of
San Leandro (2001) 93 Cal.App.4th 37, 49), require such approval to “impose” any general or special tax. The voter approval
requirement for special taxes dates back to 1978's Proposition 13 in 1977, by which the voters enacted section 4 of article Xl A
of the California Constitution to require two-thirds voter approval to “impose” any special tax.

Since the voters approved Proposition 218 in 1996, the California courts and the Proposition 218 Omnibus Implementation Act,
Government Code sections 53750-53758, have supplied guidance on what it means to “impose, extend or increase” a tax.

A. Impose

“Impose means” a local agency’s initial enactment of a tax. At least for purposes of determining the application of the statute

of limitations of Code of Civil Procedure section 338, subdivision (a) [three years for liability arising from statute], “impose” also
means “continue to impose” or the continued collection of a tax. (Howard Jarvis Taxpayers v. La Habra (2001) 25 Cal 4th 809, 823-
824, but see Barratt American, Inc. v. City of Rancho Cucamonga (2005) 37 Cal.4th 685, 702-703 [time to challenge development
impact fee under Gov. Code, § 66022 runs from adoption, not collection, of fee].) A local agency does not “impose” a tax within
the meaning of Proposition 218 when it applies an existing tax to newly annexed territory, within which the tax did not previously
apply. (See Citizens Assn. of Sunset Beach v. Orange County LAFCO (2012) 209 Cal. App. 4th 1182, 1195 [Prop. 218 did not displace
similar ruling of Metropolitan Water District v. Dorff (1979) 98 Cal.App.3d 109 under Prop. 13 because its provisions are silent as
to annexation].) In contrast, a local agency does “impose” a tax within the meaning of Proposition 218 when it applies an existing
tax to a new category of taxpayers who the local agency previously did not tax. (Gov. Code, § 53750, subd. (h)(1)(B) [Prop. 218
Omnibus Implementation Act of 1997].)

B. Extend

Government Code section 53750, subdivision (e) provides that a tax has been extended if there is “a decision by an agency

to extend the stated effective period of the tax ..., including but not limited to, amendment or removal of a sunset provision

or expiration date.” Extending a sunset date or effective period for a tax requires voter approval under article XIll C, section 2,
subdivision (c). (White v. State of California (2001) 88 Cal.App.4th 298, 316 (“[T]he prohibition against extending taxes without a
vote means a prohibition against extending the imposition of a tax for a continued time period.”).) However, application of taxes,
assessments, and fees to newly annexed territory does not “extend” them within the meaning of Proposition 218. (Citizens Assn.
of Sunset Beach v. Orange County LAFCO (2012) 209 Cal. App. 4th 1182, 1195 [*[E]xtend’ is normally thought of in terms of time,
not geographic areas, particularly in the context of taxation.”].)

C. Increase

Government Code section 53750, subdivision (h)(1) provides that a local government “increases” a tax when it does either of
the following: “[ilncreases any applicable rate used to calculate the tax ... [or] [r]evises the methodology by which the tax ... is
calculated, if that revision results in an increased amount being levied on any person or parcel.” “A tax is increased if the math
behind it is altered so that either a larger tax rate or a larger tax base is part of the calculation.” (AB Cellular LA, LLC v City of
Los Angeles (2007) 150 Cal.App.4th 747, 763.) A "methodology, under section 53750, refers to a mathematical equation for
calculating taxes that is officially sanctioned by a local taxing entity.” (/d.) A local government increases a tax within the meaning
of Proposition 218 if it revises its methodology due to external factors, such as a change in federal law. (See id. [federal statute
eliminating Commerce Clause prohibition on taxing all cellular services did not authorize the city to tax cellular services not
previously taxed without voter approval.)
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A tax “shall not be deemed to have been increased if it is imposed at a rate not higher than the maximum rate so approved [by
voters].” (Cal. Const., art XIll C, § 2, subd. (b).) Similarly, Government Code section 53750, subdivision (h)(2) provides that a tax is
not “increased” if a local agency does either of the following: “[a]djusts the amount of a tax ... in accordance with a schedule of
adjustments, including a clearly defined formula for inflation adjustment that was adopted by the agency prior to November 6,
1996 [or] [iimplements or collects a previously approved tax ... so long as the rate is not increased beyond the level previously
approved by the agency, and the methodology previously approved by the agency is not revised so as to result in an increase in
the amount being levied on any person or parcel.”

Government Code section 53739 authorizes a local agency to submit a tax measure to the voters to approve a range of rates

or amounts and to approve a clearly identified formula for inflation adjustments of a tax. However, when a tax is measured as a
percentage — such as a percentage of a utility charge or of a hotel room rent — it cannot include an inflation adjustment. For
example, a business license tax imposed at a rate of 0.1 percent of gross receipts cannot include an inflation adjustment because
it is imposed as a percentage. Such taxes are self-inflating as the tax base rises with inflation, so there is no need to inflate the
tax rate, too. In contrast, a business license tax imposed at a flat rate of $20 per employee can include an inflation adjustment.

Subsequent increases in a tax in accordance with a voter-approved measure do not require further voter approval. (Gov. Code, §
53739, subd. (a).) In addition, a local agency “can enforce less of a local tax than is due under a voter approved methodology, or a
grandfathered methodology, and later enforce the full amount of the local tax due under that methodology without transgressing
Proposition 218." (AB Cellular LA, LLC v City of Los Angeles (2007) 150 Cal App. 4th 747,764.)

» PRACTICE TIP:

If a local agency decides to collect a previously approved tax at a rate lower than was authorized by
the voters, the documentation lowering the tax should be very clear that the reduction is temporary

and that there is no “increase,” which requires voter approval, when the rate is restored. This can

be accomplished by adopting the tax reduction by a resolution that has a stated expiration date. The
reduction can then expire without any further legislative action that can be characterized as a tax
“increase.” That expiration date can later be extended while still preserving this defense to a claim that
the end of the tax reduction is anincrease.

Finally, a local agency does not increase a tax if “higher payments are attributable to events other than an increased rate or
revised methodology, such as a change in the density, intensity, or nature of the use of land.” (Gov. Code, § 53750, subd. (h)(3).)
Further, a local agency has not increased a tax by applying an existing tax to newly annexed territory. (Citizens Assn. of Sunset
Beach v. Orange County LAFCO (2012) 209 Cal. App. 4th 1182, 1195.)

IV. The Electorate

Proposition 218 requires a local agency’s voters to approve a special tax on hotels and the local agency cannot define the
qualified voters to landowners and lessees subject to the tax, at least where the tax will apply to new hotels constructed in the
future. (See City of San Diego v. Shapiro (2014) 228 Cal. App. 4th 756 (Shapiro); see also Neilson v. City of California City (2005)
133 Cal.App.4th 1296, 1313 [“we conclude that phrase ‘qualified electors of such district’ (art. XIlIA, § 4) means the registered
voters of the City who voted in the election”]; but see, Gov. Code, § 53326, subd. (b) [allowing Mello-Roos Community Facilities
District Special tax to be imposed by vote of landowners if district includes fewer than 12 voters].) In Shapiro, the Court of Appeal
analyzed the “electorate” who might approve a special tax. San Diego adopted an ordinance comparable to the Mello-Roos
Community Facilities District Act, Government Code sections 53311 et seq., pursuant to its charter city authority to establish a
convention center facilities district and to impose a special tax on hotels existing and developed in the city in the future. The city
defined the qualified voters as hotel property owners and lessees, because only the hotels would be subject to the tax. Over 92
percent of the hotel owners and lessees approved the tax and the city filed suit to validate it. The California Court of Appeal held
that Proposition 218 requires registered voter approval and invalidated the tax. The Court of Appeal declined to consider whether
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landowner voting to impose special taxes under the Mello-Roos Act in territory that lacks sufficient registered voters to conduct
an election among registered voters is valid. (/d. at p. 786, fn. 32.)

It may be that the Court of Appeal was unpersuaded that the tax fell on present hoteliers alone, as the ordinance provided that
new hotels would pay it, too. Given that fact, the tax seems hard to distinguish from an ordinary transient occupancy tax that is
required to be approved by voters. Shapiro might be limited to these unusual facts. Further litigation of the point is likely.

V. Advisory Measures Accompanying General Taxes

A general tax measure can be paired with a non-binding advisory measure asking voters to express a preference on how the
revenues from the general tax, if passed, should be spent. Provided the advisory measure is not binding — does not commit
the city to spending the revenues in a particular way — it does not transform the companion general tax into a special tax; both
measures would need only simple majorities to pass. (Coleman v. County of Santa Clara (1998) 64 Cal.App.4th 662, 670-671.)

p» PRACTICE TIP:

The wording of the advisory measure should be very clear that: (i) the measure is advisory only (as
required by Elections Code section 9603), (i) the measure is separate and distinct from the general tax
measure, and (iii) the measure does not bind the local agency in making decisions about how to spend the
general tax proceeds.

» PRACTICE TIP:

As to the tax measure of such a pair (sometimes called a “Measure A /Measure B” proposal), counsel
should review the ballot label (i.e., the question printed on ballots), the resolution placing the matter
before voters, the ordinance imposing the tax, and the impartial analysis to ensure all are consistent with
the idea that the legislative body has discretion as to how to spend the proceeds of the tax.

VI. Procedures for Enacting and Imposing Taxes

A. Proposition 62’s Special Procedural Requirements

Although Proposition 62 has been largely superseded by Proposition 218, it contains procedural requirements that are not found
in Proposition 218 and which remain in effect as to general law cities.

Proposition 62 specifies that a new tax “shall be proposed by an ordinance or resolution of the legislative body of the local
government or district.” (Gov. Code, § 53724, subd. (a).) If a general tax is proposed, the ordinance or resolution must be approved
by “a two-thirds vote of all members of the legislative body of the local government or district.” (Gov. Code, § 53724 (b).) Because
it requires "a two-thirds vote of all members of the legislative body,” it probably requires two-thirds of the entire legislative body,
not just two-thirds of the members present at the meeting. (Compare Hopkins v. MacCulloch (1939) 35 Cal.App.2d 442, 453
(requirement of a “full affirmative vote of all members” of the city council not satisfied by a unanimous vote with one member
absent) with Tidewater Southern Ry. Co. v. Jordan (1912) 163 Cal. 105, 106 [requirement of “the unanimous vote of its board of
directors or trustees” satisfied by unanimous vote of Board members present].)

The requirement of a two-thirds vote of a city council to put a general tax on the ballot does not apply to charter cities. (Traders
Sports, Inc. v. City of San Leandro (2001) 93 Cal.App.4th 37, 49 (Trader Sports).) Proposition 62's other procedural requirements
likely do not apply to charter cities under the logic of Trader Sports, but no case yet so holds.
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An ordinance or resolution proposing a tax must state the type of tax, the tax rate, the method of collection, and the election
date. (Gov. Code, § 53724, subd. (a).) If a special tax is proposed, the ordinance or resolution proposing the tax must state “the
purpose or service for which its imposition is sought.” (Gov. Code § 53724(a).) Additional procedural requirements for special
taxes appear at Government Code sections 50075.1-50075.3, 50077.

B. Proposition 218’s Special Procedural Requirements

Proposition 218 requires a general tax election to “be consolidated with a regularly scheduled general election for members of
the governing body of the local government.” (Cal. Const., art. Xl C, § 2, subd. (b).) Such an election includes a general election in
counties and in cities with a primary-general election structure, even if no legislative seat remains unresolved after the primary.
(Silicon Valley Taxpayers’ Association v. Garner (2013) 216 Cal.App.4th 402.) This requirement can be abrogated in an emergency
“declared by a unanimous vote of the governing body.” (Cal. Const., art. Xl C, § 2, subd. (b).) Because this provision requires the
unanimous vote “of the governing body” and not the unanimous vote “of all members of the governing body,” the unanimous vote
of the council members present is sufficient. (Compare Tidewater Southern Ry. Co. v. Jordan (1912) 163 Cal. 105, 106 (requirement
of “the unanimous vote of its board of directors or trustees” satisfied by unanimous vote of members present) with Hopkins v.
MaccCulloch (1939) 35 Cal.App.2d 442, 453 [requirement of a “full affirmative vote of all members” not satisfied by unanimous vote
with one absent member].)

Although no published decisions address what constitutes an “emergency” under article Xlll C, section 2, cases reviewing urgency
ordinances explain that, provided an ordinance recites facts that could reasonably be held to constitute an emergency, “the
courts will not interfere, and they will not undertake to determine the truth of the recited facts.” (Crown Motors v. City of Redding
(1991) 232 Cal.App.3d 173, 179; Northgate Partnership v. City of Sacramento (1984) 155 Cal.App.3d 65, 69; compare Sonoma
County Organization of Public/Private Employees v. County of Sonoma (1991) 1 Cal.App.4th 267, 275-276 [court must ensure
agency's factual declaration is sufficient].)

Because Proposition 218 provides no judicially applicable standards by which courts could establish the existence of an
“emergency,” substantial deference to this legislative determination is appropriate. However, it does seem reasonable to interpret
“emergency” as used in article Xl C, section 2 in light of the consequences of an interpretation. An agency might need to wait
more than two years to place a measure before voters in the absence of an “emergency.” (Cal. Const., art. Xlll ¢, § 2, subd.

(b) [general taxes must appear on general election ballots; Elec. Code, § 324 [general elections occur every two years].) Thus,

an emergency ought to be such a state of affairs that could cause meaningful harm to the public good in that period of time.
Proposition 218 should demand less than an emergency that justifies calling a Brown Act meeting without notice, given that a
special meeting can be called under the Brown Act on 24 hours’ notice. (Gov. Code, § 54956, subd. (a) [special meeting called on
24 hours” notice]; § 54956.6 [defining “emergency situation” under Brown Act].)

VII. Other Limitations on the Power to Tax

Analysis of a new tax must begin with the authority for it. Charter cities have broad constitutional power to tax and general law
cities have comparable power by statute. (West Coast Advertising Co. v. City and County of San Francisco (1939) 14 Cal.2d 516,
524 [charter cities derive the power to tax from California Constitution Article XI, section 5]; Gov. Code § 37100.5 [general law
cities can impose any tax a charter city can impose].) Counties and special districts require further statutory authority to impose
a tax. Although the Legislature granted broad power to impose special taxes on all local governments following the adoption of
Proposition 13 in 1987 via Government Code sections 50075-50077.5, Proposition 62 repealed this authority in 1986:
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Neither this Article, nor Article Xl A of the California Constitution, nor Article 3.5 of Division 1 of Title 5 of the
Government Code (commencing with Section 50075) shall be construed to authorize any local government or
district to impose any general or special tax which it is not otherwise authorized to impose; provided, however, that
any special tax imposed pursuant to Article 3.5 of Division 1 of Title 5 of the Government Code prior to August 1,
1985 shall not be affected by this section.

(Gov. Code, § 53727.)

Local power to levy a tax may be entirely or partly preempted by state or federal law. For example, the state has preempted the
field of sales and use taxes, which can only be imposed pursuant to the Bradley-Burns Uniform Local Sales and Use Tax Law. (Rev.
& Tax Code §§ 7200-7226.) Cities are prohibited from levying income taxes. (Rev. & Tax Code § 17041.5; but see Coblentz, Patch,
Duffy & Bass, LLP v. City and County of San Francisco (2014) 233 Cal.App.4th 691 [payroll tax was not a preempted income tax
even as applied to partnership distributions].) Access to the Internet cannot be taxed under the federal Internet Tax Freedom Act.
(Pub.L. No. 105-277 (Oct. 21, 1998) 112 Stat. 2681, §§ 1100-1206, J2 Global Communications, Inc. v. City of Los Angeles (2013) 218
Cal.App.4th 328, 331 [service converting faxes to email was taxable telephony because it did not tax internet access per se].)

Statutes may constrain the formulation of the tax. For example, a library tax levied under Government Code section 53717 must
“apply uniformly to all taxpayers or all real property within the city.” (Cf. Borikas v. Alameda Unified School District (2013) 214
Cal.App.4th 135, 151 [school parcel tax under Government Code section 50079 must be uniform to all taxpayers and property,
except for limited exceptions listed in the statute].) In contrast, a Mello-Roos Community Facilities District special parcel tax
may “be on or based on a benefit received by parcels of real property, the cost of making facilities or authorized services
available to each parcel, or some other reasonable basis as determined by the legislative body.” (Gov. Code, § 53325.3) And a
special tax for police or fire under Government Code section 53978 can be applied in zones and can vary based on the class of
improvement on property or the use of property. (Gov. Code § 53978.) These restrictions, however, are primarily of interest to
special districts and should not apply to cities since cities have constitutional tax power independent of this statutory authority.
(West Coast Advertising Co. v. City and County of San Francisco (1939) 14 Cal.2d 516, 524 [charter cities derive the power to tax
from California Constitution Article XI, section 5]; Gov. Code § 37100.5 [general law cities can impose any tax a charter city can
impose].)

There are also many statutory procedures that must be followed for certain taxes. (See, e.g., Mello-Roos Taxes, Gov. Code, § 53311
et seq.) A discussion of these various limitations is beyond the scope of this publication. For a more complete discussion, see
California Municipal Law Handbook §§ 5.16-5.106.)
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Assessments

l. Distinguishing Assessments from Fees and Taxes

Proposition 218 defines an assessment as “any levy or charge upon real property by an agency for a special benefit conferred
upon the real property.” (Cal. Const., art. Xlll D, § 2, subd. (b).)"”

Thus, “special benefit to property” is essential to any assessment against real property. In contrast with a tax — which can

be calculated on most any rational basis — or a property-related fee — which is calculated based on the proportional cost of
providing a service to a parcel and other factors specified in article XlIl D, section 6, subdivision (b) of the California Constitution
— an assessment can be levied against a parcel only for the “the reasonable cost of the proportional special benefit conferred on
that parcel.” (Cal. Const., art. XIIID, § 2(b).)

[A] special assessment, sometimes described as a local assessment, is a charge imposed on particular real property
for a local public improvement of direct benefit to that property, as for example a street improvement, lighting
improvement, irrigation improvement, sewer connection, drainage improvement, or flood control improvement.
The rationale of special assessment is that the assessed property has received a special benefit over and above
that received by the general public. The general public should not be required to pay for special benefits for the few,
and the few specially benefited should not be subsidized by the general public.

(Solvang Mun. Improvement Dist. v. Board of Supervisors (1980) 112 Cal.App.3d 545.)"®

17 An assessment under Proposition 218 encompasses levies that are sometimes referred to as “special benefits” or “special assessments.” Legal analysis
turns not on the label, but the substance of a levy. (E.g., California Taxpayers’ Assn. v. Franchise Tax Bd. (2010) 190 Cal.App.4th 667, 673 [labels not
irrelevant in finance disputes, but not determinative either].)

18 While it is generally wise to cite pre-Proposition 218 assessment law with care, this language succinctly describes the historical (and continuing) rationale
for assessments. Without identifying a special benefit, there can be no assessment. (Richmond v. Shasta Community Services Dist. (2004) 32 Cal.4th
409, 420; Ventura Group Ventures, Inc. v. Ventura Port Dist. (2001) 24 Cal.4th 1089, 1106.) Although assessments are an exercise of the taxing power, “a
special assessment is not, in the constitutional sense, a tax at all.” (Spring Street Co. v. City of Los Angeles (1915) 170 Cal. 24, 29.) Again, special benefit
distinguishes assessments from taxes. (City Council v. South (1983) 146 Cal.App.3d 320, 332; Solvang Mun. Improvement Dist. v. Board of Supervisors
(1980)112 Cal. App. 3d 545, 552-553; County of Fresno v. Malmstrom (1979) 94 Cal.App.3d 974, 984.) In general, taxes are imposed for revenue purposes,
rather than for a specific benefit conferred or privilege granted. (Sinclair Paint Co. v. State Bd. of Equalization (1997) 15 Cal.4th 866,874.)
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Only assessments on real property are subject to Proposition 218. Assessments imposed on businesses pursuant to the Parking
and Business Improvement Law of 1989 are not. (Howard Jarvis Taxpayers Assn. v. City of San Diego (1999) 72 Cal.App.4th 230.)
Benefit assessments subject to Proposition 218 must also be distinguished from assessments that are in the nature of a charge
for service imposed, for example, in nuisance or weed abatement proceedings. Assessments imposed under (or exempt from)
Proposition 218 are exempt from the definition of taxes added by Proposition 26. (Cal. Const. art. Xl C, § 1, subd. (e)(7).)

Il. Authority to Levy Property-Based Assessments

A number of statutes authorize local agencies to assess real property. These include the Municipal Improvement Act of 1913
(Sts. & Hy. Code § 10000 et. seq.) and the Landscaping and Lighting Act of 1972 (Sts. & Hy. Code § 22500 et. seq.). These statutes
specify the agencies authorized to invoke them. Additionally, the principal acts of most special districts authorize them to use all
or some assessment statutes. (See, e.g., Gov. Code § 61122 [Community Services District Law authorizes assessments].)"”

Unless prohibited from doing so by their charters, charter cities may adopt local procedural ordinances that grant and govern the
authority to levy assessments as supplements to or substitutes for statutory authority to assess. (Redwood City v. Moore (1965)
231 Cal.App.2d 563, 582.) Such ordinances frequently incorporate state statutes, but revise some of their provisions to suit local
needs. A charter city may also act under a state statute. Regardless of the source of its authority, a charter city must comply
with Proposition 218. (Cal. Const., art. Xl D, § 2, subd. (b) [“Notwithstanding any other provision of law, the provisions of this
article shall apply to all assessments, fees and charges, whether imposed pursuant to state statute or local government charter
authority."].)

The statute or charter city ordinance authorizing assessments typically limits the improvements or services that may be funded
and specifies the resolutions and ordinances that must be adopted to levy an assessment.

lll. Proposition 218’s Changes to Previous Assessment Methods
Many of the assessment statutes are quite old and many pre-date Propositions 13, 218, and 26.

The statutes permit an agency to construct and/or maintain a local improvement, such as a street, sewer, or parkway at the cost
of those who benefit. Rather than fund the work with taxes collected from all of the agency’s taxpayers, the specific properties
"benefitting” from the improvement would fund them via an assessment. For example, the cost of a sewer extension might be
assessed against parcels served by the extension or the cost of streetlights might be assessed against parcels on the street to be
lit. Each procedural statute contained its own requirements for how an assessment could be spread among benefitting parcels,
how that information was to be presented to assessees, and what level of property-owner approval (or right of protest) was
required. In general, the statutes commonly provided that:

= The entirety of the cost of an improvement or service could be assessed against “benefiting” private parcels;

® The calculation of the assessment must be presented in an engineer’s report; and

B An assessment could be imposed unless a majority of affected property owners provided timely, written protests to
the agency.

Following the 1978 adoption of Proposition 13, which limited property taxes and required two-thirds voter approval to increase a
special tax, agencies began to levy assessments to fund facilities and services previously funded by taxes. (See, e.g. Knox v. City
of Orland (1992) 4 Cal.4th 132.)

19 These authorizations are generally contained in principal acts under the heading “Alternative Revenues” meaning alternative to property taxes.
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Proposition 218 was adopted, in part, as a direct response to this growing use of assessment financing, which it sought to curb by
overlaying a number of new requirements upon the existing statutory requirements:

= Procedural Requirements: Proposition 218 provided for a uniform method of notice, protest and hearing for
assessments. (Cal. Const., art. Xl D, § 4, subds. (a), (c)(e).)

= Substantive Requirements: Proposition 218 added several substantive requirements, limiting assessments to the
“special benefit” received by the assessed properties and requiring exclusion of the “general benefit” arising from an
assessment-funded program, requiring non-assessment funds for that portion of a project. Thus, Proposition 218 specifies
that an assessment against any parcel may not exceed the reasonable cost of the proportional special benefit conferred
on that parcel. (Cal. Const., art. XIll D, § 4, subd. (a).)

= engineer's report and Burden of Proof: Proposition 218 requires an assessment to be supported by a detailed
engineer’s report prepared by a registered professional engineer certified by the State of California. (Cal. Const. art. XilI
D, § 4, subd. (b).) Furthermore, it reduced judicial deference to agency benefit findings and provided that publicly owned
parcels may not be exempt from assessment unless the agency demonstrates by clear and convincing evidence those
parcels in fact receive no special benefit. (/d., subds. (a), (f).)

Each of these topics is detailed below.

IV. Proposition 218’s Procedural Requirements for Assessments

A. Introduction

Proposition 218 does not confer any authority to impose assessments. (Cal. Const., art. Xl D, § 1, subd. (a).) Instead, it limits
assessment authority granted by statutes such as the Municipal Improvement Act of 1913 (Sts. & Hy. Code § 10000) or
municipal charters.

These sources of authority generally contain specific requirements for the levy of an assessment. For example, most assessment
statutes require a local government adopt a resolution of intention before giving notice of a proposed assessment, and many
statutes specify the contents of an engineer’s report.

In general, a levying agency must comply with both the statutory (or charter) requirements to levy an assessment and with the
requirements of Proposition 218's article XIll D, section 4 of the Constitution, as supplemented by the Proposition 218 Omnibus
Implementation Act of 1997. (Gov. Code, § 53750 et seq.)

Agencies commonly adopt local procedures to supplement those of section 4 of article Xl D and the Proposition 218 Omnibus
Implementation Act. Such local procedures cover matters such as:

= How ballots may be withdrawn;

® How duplicate ballots may be issued when a ballot is lost, spoiled or withdrawn;

= How proportional ballots may be cast, as when joint owners of a parcel wish to cast separate ballots; and
® The treatment of unsigned or incomplete ballots.

Such local procedures fill gaps in Proposition 218 and state law, so that the “rules of the road” for a ballot proceeding are
established at the outset and there is no need to make rule determinations during proceedings as questions arise. The adoption
of such procedures has been authorized by the Constitution and endorsed by the courts for property-related fee proceedings,
though there is no specific grant of authority with respect to assessments. (Cf. Cal. Const., art. XIIID, § 6(c) (authorizing the
adoption of local procedures for consideration of property-related fees); see also Greene v. Marin County Flood Control and Water
Conservation Dist. (2010) 49 Cal.4th 277, 286 (local procedures may be adopted for property-related fees).) A model of such local
procedures appears as Attachment C to this Guide.
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B. Proposition 218’s Requirements Overlap those of Statutes and Charters

To harmonize the new requirements of Proposition 218 with the preexisting requirements of assessment statutes and charter
city ordinances, Government Code section 53753, subdivision (a) superseded statutory notice, protest, and hearing requirements
existing on July 1, 1997.2°

» PRACTICE TIP:

Most of these superseded requirements have since been removed from the statutes by the Legislature.
However, it is always wise to confirm the requirements of both Proposition 218 and the applicable
authorizing ordinance or statute when advising a client on an assessment.

Government Code section 54954.6, a provision of the Ralph M. Brown Act which requires a “public meeting” in addition to a
“public hearing” and requires a mailed “joint notice,” is also preempted by Government Code section 53753, subdivision (a). It
is also made inapplicable as to an assessment subject to Proposition 218 by Government Code section 54954.6, subdivision
(h), which exempts from its notice and hearing requirements any assessment imposed consistently with Proposition 218's
requirements.

» PRACTICE TIP:

Division 4.5 of the Streets & Highways Code (section 3100 et seq.), governing recorded notices of
assessments, recorded boundary maps, and related issues, is not superseded by the Proposition 218
Omnibus Implementation Act. (Gov. Code § 53753(a).) Thus compliance with this statute is required, too.

C. Overview of the Proposition 218’s Procedural Requirements for Assessments
Section 4 of article XIll D and the Proposition 218 Omnibus Implementation Act (Gov. Code § 53750 et seq.) set forth Proposition
218's procedural requirements.?' The principal requirements are:
B An agency must provide 45 days’ written notice of a public hearing, and mail ballots, to the owners of the parcels to be
assessed;
= The notice must include specified information, including information regarding the assessments, the public hearing, and
owners’ right to cast votes weighted by each owner’s assessment amount;
= An agency must hold a noticed public hearing and tally the results of the majority protest vote; and

= |f a majority of the weighted votes does not oppose the assessments, the agency may vote to levy the assessment.

D. Preparation and Mailing Notice

1. Notice and ballot
The agency must provide mailed notice of a proposed assessment to the record owner of each parcel identified as being
subject to the assessment. (Cal. Const., art. XIIID, § 4(c); Gov. Code § 53753(b).) The notice must be mailed at least 45 days
before the public hearing on the assessment. An assessment ballot must be included. (Cal. Const., art. XIIID, § 4(d); Gov.
Code § 53753(c).)

20 Furthermore, Proposition 218 renders unconstitutional contradictory “procedures or process leading to the adoption or levy of an assessment falling
within its ambit” (See Barratt American, Inc. v. City of San Diego (2004) 117 Cal.App.4th 809, 818.)

21 The Proposition 218 Omnibus Implementation Act restates and supplements the procedural requirements of Article XIIID, section 4. (See Gov. Code §
53753; Cal. Const.,art. XIII D, § 4.)
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The envelope (or, less commonly, self-mailer) containing the notice and ballot and addressed to the record owner must
include on its face, in at least 16-point bold font and in substantially the following form, the statement: “OFFICIAL BALLOT
ENCLOSED.” (Gov. Code § 53753(b).)? It is common for this outer envelope to be a window envelope, so that each record
owner’s mailing address (as printed on the ballot) is revealed to avoid the need to label the outer envelope.

2. Who gets notice?
Notices must be mailed to the owners of record of the parcels to be assessed as reflected in the last equalized
assessment roll, or in the case of a public agency, to the public agency’s known representative. (Gov. Code § 53750()
[*Record owner’ means the owner of a parcel whose name and address appears on the last equalized secured
property tax assessment roll, or in the case of any public entity, the State of California, or the United States, means the
representative of that public entity at the address of that entity known to the agency.”].) The consensus of public lawyers
is that separate notice need not be provided to tenants.?® Because the assessment roll is often updated only annually, it
is commonly out of date. Moreover no data set is perfect. Nevertheless, notice must be mailed to the addresses on the
roll and doing so satisfies the statute. (Cf. Griffith v. Pajaro Valley Water Management Agency (2013) 220 Cal.App.4th 586,
596 [notice of property related fee under art. XlIl D, § 6 could be given to record owners even when Agency knew tenants

paid the fee].)

3. Contents of notice
The required elements of the notice (which are sometimes actually printed on the ballot, rather than the notice) are as
follows:

Total proposed assessment for the entire district. The notice must state “the total amount [of the proposed
assessment] chargeable to the entire district.” (Cal. Const., art. XIll D, § 4, subd. (c).)

» PRACTICE TIP:

This is typically stated in a sentence such as “The total amount of the assessment against all parcels in
the Districtis $ " If the assessment is an annual assessment, it is a good practice to state that
the amount is “$ peryear.” If itis a lump-sum assessment payable in installments, it is a good
practice to list both the lump-sum and the annual installments, if possible. If the assessment will adjust
over time, it is a good practice to state the tax year for which the dollar amount applies, and the basis on
which it will adjust in the future.

The proposed assessment for the owner’s parcel. The notice must state “the amount chargeable to the owner’s
particular parcel.” (Cal. Const., art. Xl D, § 4, subd. (c).) The stated amount is the maximum amount that can be charged
without holding an additional ballot proceeding.

» PRACTICE TIP:

As with the total proposed assessment, it is a good practice to clearly state if the amount is per year and
to specify the basis for any automatic adjustments.

22

23

This Section also explicitly authorizes states that “An agency may additionally place the phrase ‘OFFICIAL BALLOT ENCLOSED’ ... in a language or
languages other than English.” Presumably, even if the phrase is printed in some language other than English, it must also be included in English.

Section 2 of Article XIIID defines “‘property ownership ... to include tenancies of real property where tenants are directly liable to pay the assessment,
fee, or charge in question.” (Cal. Const., art. XIIID, § 2(g).) However, Section 4(c) specifically provides that assessment notices be sent to the “record owner’
of a parcel and Gov. Code § 53750(j) provides a definition of “Record Owner” that is based on the ownership information appearing on the property tax
roll.
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Assessment Duration. The notice must state “the duration of the assessment.” (Cal. Const., art. Xlll D, § 4, subd. (c).)

p» PRACTICE TIP:

This is typically done with a sentence such as: “If approved, this assessment will be collected annually,
on the property tax roll, for a period of twenty years.” For a maintenance or service assessment that
continues indefinitely, this is typically stated in a form such as: “If approved, the assessment will be
collected annually, until the City Council determines that the assessment is no longer necessary.”

Reason. The notice must state the “reason for the assessment.” (Cal. Const., art. XIll D, § 4, subd. (c).)

» PRACTICE TIP:

This is typically done by briefly identifying the improvements to be built or maintained or the services

to be provided. The description should be broad enough to include all planned or possible uses for

the assessment proceeds. Some agencies also explain why the improvements or services have been
proposed (e.g., to replace failing infrastructure, to address deferred maintenance, to comply with new
environmental standards, etc.) or why assessment funding is proposed (e.g., budget shortfalls, need for
special infrastructure in one neighborhood, etc.).

Basis. The notice must state “the basis upon which the amount of the proposed assessment was calculated.” (Cal.
Const., art. Xl D, § 4, subd. (c).) No court has specifically interpreted this “basis” disclosure requirement in the context of
assessments. However, an unpublished (and therefore unciteable)?* opinion on a property related fee noted:

the manifest intent of requiring the agency to disclose the “basis” for the charge is to include
in the notice the method of calculation, meaning the unit by which, and the rate at which, the
charge is determined. Thus a notice might state that the rate is $2 per foot of street frontage, that
the addressee’s parcel has 50 feet of street frontage, and that the amount of the charge on that
parcel is thus $100 ... . This enables the owner to ascertain, among other things, that the relevant
characteristics of the parcel have been accurately measured by the agency.

(Great Oaks Water Co. v. Santa Clara County Water Dist. (2015) 242 Cal.App.4th 1187, 1221, review granted (Mar. 23, 2016,
Case No. S231846).)

» PRACTICE TIP:

Agencies typically comply with this requirement by stating: (i) the formula used to calculate the
assessment on each parcel (e.g., a rate table, if rates differ based on the use of land (residential,
commercial, etc.), or a rate per acre or linear frontage foot) and (ii) the data specific to parcel use to
calculate its assessment (i.e., the parcel’s usage classification, square footage, or linear frontage, etc.).

Public Hearing Date, Time, and Location. The notice must state “the date, time, and location of a
public hearing on the proposed assessment.” (Cal. Const., art. Xl D, § 4, subd. (c).)

24 California Rules of Court, rule 8.1115(a).
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Procedures Summary. The notice must include “a summary of the procedures applicable to the
completion, return, and tabulation of the ballots.” (Cal. Const., art. XIlI D, § 4, subd. (c).) This information
must be “in a conspicuous place” on the notice. (Gov. Code, § 53753, subd. (b).)

» PRACTICE TIP:

It is not clear what must be included in this “summary,” but the address to which ballots may be returned
should be included, as well as a statement that ballots may be submitted until the close of the public
testimony at the public hearing. Itis common practice to include a prominent statement such as, “Only
ballots that are received at the address indicated prior to [date and time] or are hand-delivered at the
public hearing will be tabulated. Ballots received after those deadlines, even if postmarked earlier, cannot
be counted or accepted.” It is also common practice to include information about how to replace a lost or
spoiled ballot, and an instruction that the ballot must be signed and dated, and that either the “support” or
“opposed” space on the ballot must be marked. A sample notice of proposed assessment is attached to
this guide as Attachment D.

Protest Statement. The notice must include a "disclosure statement that the existence of a majority protest, as defined
in subdivision (e) [of Cal. Const., art. XIIID, § 4], will result in the assessment not being imposed.” (Cal. Const., art. XIll D, §
4, subd. (c).)

» PRACTICE TIP:

Most agencies include a statement such as: “The assessment shall not be imposed if the ballots
submitted, and not withdrawn, in opposition to the assessment exceed the ballots submitted, and not
withdrawn, in favor of the assessment, with ballots weighted according to the proportional financial
obligation of the affected property.”?

Other information often provided in a notice includes:

= Reference to engineer’s report. It is common to state how a property owner can obtain a copy of the engineer’s
report for the assessment, e.g.. “Reference is made to the engineer’s report, which is incorporated herein by
reference, for a complete description of the improvements and the calculation of the assessment.”

= Incorporation of Ballot. Often, some of the information required to be included in the notice is printed on the
ballot instead. Proposition 218 refers to the notice as “containing” the ballot, implying that the ballot is part of
the notice. (Cal. Const., art. XIIID, § 4(c).) Nonetheless, some agencies include a statement in the notice such as:
“Enclosed you will find a ballot, which is incorporated into this notice by reference, on which you may indicate
your support for or opposition to the proposed assessment.”

= Procedures. If the agency has adopted local procedures for the completion, tabulation and return of ballots, it is
common to reference how these procedures may be obtained. Some agencies mail the local procedures with the
notice and ballot.

= Historical Information. Some agencies include information about hearings, community forums, or other
outreach efforts preceding an assessment proposal. It is also common to include a statement like: “On [date],
by its adoption of Resolution No. [the Resolution of Intention], the City Council of the City of ___ proposed to
establish [name of assessment district] pursuant to [procedural statute or ordinance] and to levy an assessment in
connection with that district to fund [description of use of assessment].”

25 This language is based on Government Code section 53753, subdivision (e)(4).
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= Participation. It is common to include a statement like: “You are invited, but not required, to attend the
public hearing and to present oral or written testimony to the City Council. At the public hearing, the City
will consider all objections or protests, if any, to the proposed assessment. The public hearing may be
continued from time to time."2¢

= Public Record. It is common to state ballots will not be opened or tabulated before the close of the public
input portion of the public hearing, but that ballots will be public records during and after tabulation.
Government Code section 53755, subdivision (e)(2) states:

During and after the tabulation, the assessment ballots and the information used to determine
the weight of each ballot shall be treated as disclosable public records, as defined in [Gov. Code]
Section 6252, and equally available for inspection by the proponents and the opponents of the
proposed assessment. The ballots shall be preserved for a minimum of two years, after which
they may be destroyed as provided in [Gov. Code] Sections 26202, 34090, and 60201.

= Recipient Information. It is typical to include a statement that notice is provided to the recipient because
he or she is the record owner of a parcel that will be subject to the assessment, if approved.

= Contacts and References. Notices commonly include a contact person or department that can answer
questions about the assessment and an internet address at which the Resolution of Intention, engineer’s
report, and other relevant documents can be found.

4. Content of ballot
Proposition 218 provides that:

Each notice ... shall contain a ballot which includes the agency’s address for receipt of the ballot once
completed by any owner receiving the notice whereby the owner may indicate his or her name, reasonable
identification of the parcel, and his or her support or opposition to the proposed assessment.

(Cal. Const., art. XIll D, § 4, subd. (d).)

As a practical matter, agencies almost always print parcel identification (i.e., street address and/or Assessor’s Parcel
Number) on ballots before mailing them, along with the name of the record owner and the amount of the proposed
assessment against the parcel.

Therefore, the items typically left for the property owner to complete the signature and date,? as well as spaces to be
marked to indicate support or opposition to the assessment. No specific language for support or opposition is indicated
in the text of Proposition 218, and the Election Code does not apply to assessment ballot proceedings. (Gov. Code, §
53753, subd. (e)(6).) The “yes” and “no” boxes often appear beside text like: “Yes, | support the proposed assessment
against my property to fund [describe services and facilities to be funded]” and “No, | oppose the proposed assessment
... ."If a consultant has been engaged to tabulate the ballots, he or she will generally include a bar code (or other
identifier) to facilitate tabulation.?

26 This language tracks the hearing requirements of Government Code, section 53753, subdivision (d).

27 The signature is required by Government Code section 53753, subdivision (c). Greene v. Marin County Flood Control and Water Conservation Dist.
(2010) 49 Cal.4th 277, 286 recognizes this statute requires ballots to be signed. Because these protest proceedings are called “elections;,” many expect the
anonymity afforded voters at the polls and assessment procedures under Proposition 218 are commonly controversial. It is therefore helpful for agency
officials to be able to identify the constitutional provision or statute requiring each.

28 The Proposition 218 Omnibus Implementation Act provides a ballot tabulator “may use technological methods of tabulating the assessment ballots,
including, but not limited to, punchcard or optically readable (bar-coded) assessment ballots.” (Gov. Code § 53753, subd. (e)(2).)
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5. Form of ballot
The Proposition 218 Omnibus Implementation Act requires:

Each assessment ballot shall be in a form that conceals its contents once it is sealed by the person submitting
the assessment ballot. ... An agency may provide an envelope for the return of the assessment ballot,
provided that if the return envelope is opened by the agency prior to the tabulation of ballots ... the enclosed
assessment ballot shall remain sealed ... .

(Gov. Code § 53753, subd. (C).)

» PRACTICE TIP:

Agencies commonly comply with this requirement by either: (i) designing ballots as a folding self-mailer,
folded and sealed so the voting information is concealed, while the return address is visible or {ii)
providing a pre-addressed return envelope. Typically, agencies pre-pay the postage on return envelopes
or self-mailing ballots. Itis a good idea, though not legally required, to state on the return envelope or
self-mailing ballot: (i) a phrase such as “Assessment Ballot Enclosed,” (ii) the name of the assessment
district, and (iii) a statement such as “Do not open until close of public testimony portion of Public Hearing
scheduled for [Date].” This allows agency staff to separate assessment ballots from other mail and to
avoid inadvertently opening ballots before the hearing.

E. Handling of Ballots

The property owner ballot proceeding is not an election governed by the Elections Code. (Gov. Code § 53753, subd. (e)(6) [“The
majority protest proceedings described in this subdivision shall not constitute an election or voting for purposes of Article Il of the
California Constitution or of the Elections Code"]; Green, supra, 49 Cal.Ath at 293, 295, and fn. 7.) Thus, how the agency handles
ballots, and whether they are secret, is governed by Proposition 218 and the Proposition 218 Omnibus Implementation Act, not
elections law.

The Proposition 218 Omnibus Implementation Act requires that: “Assessment ballots shall remain sealed until the tabulation
of ballots ... commences, provided that an assessment ballot may be submitted, or changed, or withdrawn by the person who
submitted the ballot prior to the conclusion of the public testimony on the proposed assessment at the hearing.” (Gov. Code, §
53753, subd. (c).)
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p» PRACTICE TIP:

Before mailing notices, it is advisable to determine: (i) how ballots will be separated from other incoming
mail; and (i) where received ballots will be stored until the hearing. Since ballots can be delivered by
hand, the office (often the City Clerk’s office) that accepts ballots should be equipped with some sort of
receptacle in which to deposit ballots. It is important to make sure that any persons who might handle
ballots or staff the counter where they are returned be aware of the need to keep the ballots sealed and
secure.?’ This can reduce controversy about the integrity of the protest proceeding, which residents
perceive as an “election.” The number of returned ballots may be very large, possibly more than all other
mail an agency receives during the protest period. If so, it may be wise to use a dedicated Post Office box
or mailing address for returned ballots, so ballot handling does not interfere with processing of other mail
or invite controversy as to the integrity of the protest tally.

F. Public Hearing

The Proposition 218 Omnibus Implementation Act provides that:
At the time, date, and place stated in the notice ..., the agency shall conduct a public hearing upon the proposed
assessment. At the public hearing, the agency shall consider all objections or protests, if any, to the proposed

assessment. At the public hearing, any person shall be permitted to present written or oral testimony. The public
hearing may be continued from time to time.

(Gov. Code, § 53753, subd. (d).)

» PRACTICE TIP:

Before closing public testimony, the officer presiding at the hearing should announce that once public
testimony is closed, ballots will no longer be accepted. He or she should also announce a last opportunity
to submit ballots.

G. Tabulation Procedure

The Proposition 218 Omnibus Implementation Act provides that, “At the conclusion of the public hearing ..., an impartial person
designated by the agency who does not have a vested interest in the outcome of the proposed assessment shall tabulate the
assessment ballots ... ." (Gov. Code, § 53753, subd. (e)(1).) The statute designates the clerk of the agency as “impartial.” (Ibid.)
However, others may be, too.

At the conclusion of the public hearing ..., an impartial person designated by the agency who does not have a vested
interest in the outcome of the proposed assessment shall tabulate the assessment ballots ... .

(Gov. Code, § 53753, subd. (e)(1).) The statute designates the clerk of the agency as “impartial.” (Ibid.) However, others may be, too.

29 Ballots must remain sealed until the protest hearing. (Gov. Code, § 53753, subd. (c).) Once tallied, ballots are public records. (Id., subd. (¢)(2).) However,
sealed envelopes containing ballots or self-mailing ballots are arguably public records even before tabulation. These often bear the address for the
property owner and that information ca aid proponents and opponents of an assessment in measuring participation and determining whom to lobby
for a“yes” or a “no” vote. Many property owners assume whether they have voted will be confidential. However, no provision of the Public Records Act or
other law exempts the outside of the sealed ballots from disclosure. And while the Elections Code does not apply, it allows inspection of voter rosters while
voting is in progress, even though how a person votes is confidential. Thus, since a property owner’s vote on an assessment is ultimately public, it would
seem that the fact that a property owner submitted a vote on an assessment may also be public. However, one could argue that disclosure would constitute
an unwarranted invasion of privacy. An agency would do well to address this issue in any local policy governing assessment protest procedures.
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If the ballots are tabulated by agency staff or by a vendor (or its “affiliates”) who have “participated in the research, design,
engineering, public education, or promotion of the assessment” then “the ballots shall be unsealed and tabulated in public view
at the conclusion of the hearing so as to permit all interested persons to meaningfully monitor the accuracy of the tabulation
process.” (Ibid.)

“During and after the tabulation, the assessment ballots and the information used to determine the weight of each ballot must be
treated as a disclosable public record, and equally available for inspection by the proponents and the opponents of the proposed
assessment.” (Ibid.) The governing body of the agency may, if necessary, continue the tabulation to a different time or location
accessible to the public, provided the governing body announces the time and location at the hearing. (Ibid.)

p» PRACTICE TIP:

Although the law does not require itin all circumstances, it is always wise to tally protests in public view
and to do so within the agency’s boundaries. A vector control district in suburban Sacramento allowed its
assessment consultant to tally protests in Southern California, causing substantial controversy addressed
by the legislation summarized here.

H. Determination of Protest

The ballots must be tabulated according to the proportional financial obligation of the affected properties. (Cal. Const., art. XIll D,
§ 4, subd. (e).) For example, the vote of a property owner assessed $100 will have 20 times the weight of the vote of a property
owner assessed $5.

If more than one record owner submits a ballot for a parcel, the agency must apportion the votes according to their respective
ownership interests, as reflected in the public record or as the owners demonstrate to the satisfaction of the agency. (Gov. Code §
53753, subd. (e)(3).)

A majority protest exists if the assessment ballots submitted, and not withdrawn, in opposition to the proposed assessment
exceed the assessment ballots submitted, and not withdrawn, in its favor, weighting those assessment ballots as described
above. (Gov. Code § 53753(e)(4).)

If there is a majority protest, the assessment cannot be imposed. If there is no majority protest, the city council (or agency board)
may impose the assessment, but can also choose to not impose the assessment.

I. Recordkeeping
The ballots must be retained for at least two years after the vote. They may be destroyed thereafter. (Gov. Code § 53753(e)(2).)
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Il. Proposition 218’s Substantive Requirements for Assessments

A. The Four Basic Requirements of Proposition 218 for an Assessment
Proposition 218 imposes these substantive requirements on assessments:

= |dentify all benefitted parcels. All parcels that will have a special benefit conferred upon them and upon which an
assessment will be imposed must be identified in the engineer’s report and included in the assessment district. Parcels
owned by the government cannot be excluded unless clear and convincing evidence demonstrates such a parcel receives
no special benefit.

m Distinguish general from special benefit. The general benefits must be distinguished from the special benefits
conferred on the parcels.

= Proportionality. The proportionate special benefit derived by each parcel must be determined in relationship to the
entirety of the capital cost of a public improvement, the maintenance and operation expenses of a public improvement, or
the cost of the property related service being provided.

= Reasonable cost. The assessment must be apportioned so that the amount assessed to a parcel does not exceed the
reasonable cost of the proportional special benefit conferred on that parcel and does not include any costs attributable
to general benefits. (Ibid.) Thus, the portion of a project cost associated with general benefit must be funded from non-
assessment revenues, and an agency which lacks other funds will not be able to use assessment financing, as few cases
sustain a conclusion a project has no general benefit.

(Cal. Const., art. XIll D, § 4, subd. (a).)

Several published opinions construe these requirements. Unfortunately, these opinions are highly fact specific, and it is difficult
to usefully analyze these four substantive requirements through the lens of the case law. Indeed, the requirements are best
understood as interrelated, and not as separate requirements. (Beutz v. County of Riverside (2010) 185 Cal.App.4th 1516, 1522.)
Thus, the bulk of the discussion below summarizes the cases rather than summarizing the provisions of Proposition 218 they
apply — those provisions, even augmented by the Omnibus Proposition 218 Implementation Act are terse but portentous.

Special and general benefit must be quantified and justified by an engineer’s report for an assessment. (Golden Hill Neighborhood
Assn, Inc. v. City of San Diego (2011) 199 Cal.App.4th 416, 438-439 [invalidating a landscape and open space maintenance district
for failure to quantify and distinguish general from special benefit]; Beutz v. County of Riverside (2010) 185 Cal.App.4th 1516,
1533, 1537 [invalidating park assessment in part because engineer’s report failed to adequately account for general public’'s use
of parks].)

Thus, a defensible assessment largely depends on a credible engineer’s report. Ideally, an engineer’s report should explain how
each of the requirements has been met, and should include all information required by the statute or ordinance that is being
utilized for the levy of the assessment.

» PRACTICE TIP:

Assessing agencies benefit when engineer’s reports reflect legal review. Thus, agencies should include in
an engineer’'s scope of services time to provide a draft to counsel and to respond to counsel’s comments.
Counsel should ensure that draft reports satisfy the four substantive requirements of Proposition 218
discussed here and also keep abreast of developing case law. Until the law becomes more stable, legal
review of assessment engineer’s report is highly advisable.
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The following checklist will aid that review:

1. Is it clear what parcels are included in the district and assessed? Is it clear why these parcels specially benefit from the
funded facilities or services while parcels outside the district do not?

. Does the report identify the special benefits to property from the facilities or services to be funded? Is each identified
special benefit actually a special benefit to property rather than a benefit to the general public?

. Are general benefits identified? Are the costs of the general benefits quantified and excluded from the total budget to be
raised by the assessment? Is the allocation of project costs between general and special benefits credible? Some services
(e.g., fire facilities) have obvious, significant general benefit components. Others (sewer line extensions) have less or,
perhaps, none.

. Is there a clear allocation of budget to assessed parcels individually or by class (e.g., residential, commercial, industrial,
etc.)? Are the relative shares (often referred to as “equivalent benefit units”) related to each of the identified special
benefits? Is there a need to spread some costs by one method (because they relate to one special benefit) while
spreading other costs by a different method (because they relate to a different special benefit)? For example, might
park landscaping improvements more substantially relate to a parcel’s view of or distance from a park and might park
programming more substantially relate to the number of residents per dwelling?

B. Special and General Benefits

1. Constitutional definition of “special benefit”
Article Xl D, § 2, subdivision (b) defines an “assessment” as “any levy or charge upon real property by an agency for a
special benefit conferred upon the real property.”

That subdivision defines “special benefit” as “a particular and distinct benefit over and above general benefits conferred
on real property located in the district or to the public at large. General enhancement of property value does not
constitute ‘special benefit." (/d., subd. (i).)

These definitions suggest several important characteristics of “special benefits:”
1. Special benefits are “particular and distinct” and “over and above” general benefits.
2. Special benefits exclude mere “general enhancement of property value.”

3. Special benefits are “conferred on real property.”

2. Constitutional definition of “general benefit”
Article XIIl D does not directly define “general benefit.”
However, in interpreting Article XIll D, § 2, subdivision (b), the California Supreme Court noted: “general benefits are not
restricted to benefits conferred only on persons and property outside the assessment district, but can include benefits
both ‘conferred on real property located in the district or to the public at large.” (Silicon Valley Taxpayer's Ass'n, Inc. v.
Santa Clara County Open Space Authority. (2008) 44 Cal.4th 431, 455, citing Art. XIll D, § 2, subd. (i).) Furthermore, the
Court found “public at large” means “all members of the public — including those who live, work, and shop within the
district — and not simply transient visitors.” (Ibid.)

These findings suggest at least two kinds of general benefits:

1. Those that accrue to individuals (i.e., members of the general public), rather than to real property; and
2. Those that accrue to property inside and outside of the district.
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3. Identifying benefits
Before Proposition 218, assessment engineers commonly identified a long list of purported special benefits of a facility or
service to be funded by assessment. This is no longer the best approach for two reasons:

1. Long lists often include benefits more appropriately classified as general benefits; and
2. It can be very difficult to quantify the relative benefit of many special benefits.

Often, the best approach is the simplest. For example, the special benefit to property of a sewer or water main extension
is that such an extension gives each connected parcel access to sewer or water services. In such a case, there is likely no
general benefits from the sewer or water main extension (unless, of course, an extension has been oversized for future
service to other parcels or improves overall system reliability by looping services that previously terminated in cul-de-
sacs). Benefits such as public health benefits or service reliability might best be seen as secondary or collateral benefits
that derive from the primary special benefit to property of providing access to water or sewer service. (Cf. Gov. Code,

§ 53758, subd. (a) [defining “specific benefit” to exclude “incidental benefit” under Proposition 26].)

4. Leading Proposition 218 assessment cases

= Silicon Valley Taxpayers Ass’n, Inc. v. Santa Clara County Open Space Authority

Silicon Valley Taxpayers Ass’n, Inc. v. Santa Clara County Open Space Authority (2008) 44 Cal.4th 431 (Silicon Valley)
involved a proposed assessment district to fund unspecified, future open space acquisitions throughout Santa Clara
County. The engineer’s report claimed properties subject to the assessment would receive these benefits:

. Enhanced recreational activities and expanded access to recreational areas;
. Protection of views, scenery, and other resources;

. Increased economic activity,

1

2

3

4. Expanded employment opportunity;

5. Reduced costs of law enforcement, health care, fire prevention, and natural disaster response;
6

. Enhanced quality of life and desirability of the area; and
7. Improved water quality, pollution reduction, and flood prevention.

(Id. at 453.) The court grouped these into three categories, concluding that each — at least as described in the engineer’s
report — was a general benefit, not a special benefit, and therefore could not be funded by an assessment.

First, the court noted some benefits were of benefit to all property in the assessment district, which result in “all
properties receiving a derivative, indirect benefit.” (Silicon Valley, supra, 44 Cal.4th at p. 453 (original emphasis).) Those
benefits included enhancement of recreational opportunities and access to recreational areas; protection of views,
scenery, and other resources; and enhancement of quality of life and the desirability of the area. (Id. at pp. 453-454.) The
Court did not view such an indirect, derivate benefit to all properties in a district as a special benefit which could justify
an assessment.

Second, the court considered other benefits to accrue to all properties within the assessment district equally and
concluded the engineer’s report had not made the required direct connection of special benefit to the assessed
properties. Among those were protection of views, scenery, and other resources; increased economic activity; and
expanded employment opportunity. (Silicon Valley, supra, 44 Cal.Ath at pp. 453-454.) Although the described benefits
might result from the acquisition and improvement of open space, because they were not shown to directly and specially
benefit assessed properties, these benefits could not justify the assessment, either.

Finally, according to the engineer’s report, each of the remaining benefits would reduce the costs of providing other
services. Promoting good health and reducing crime and vandalism would reduce health care and law enforcement
costs, respectively. On the theory that open space helps protect water quality and reduce flooding, the engineer’s report
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concluded that public utility costs would be reduced. The Court did not view any of those as constituting the special
benefit Proposition 218 demands. (Silicon Valley, supra, 44 Cal.Ath at p. 454.)

The decision includes a noteworthy footnote as to when a benefit provided equally to all assessed properties can be a
special benefit. It acknowledges that in “a well-drawn district — limited to only parcels receiving special benefits from
the improvement — every parcel within that district receives a shared special benefit.” (Silicon Valley, supra, 44 Cal.4th

at p. 452, fn. 8.) It notes such benefits are arguably not special because they are not “’particular and distinct’ and ‘over
and above’ the benefits received by other properties ‘located in the district.” (Ibid.) However, the Court concluded that
as long as the district is “narrowly drawn to include only properties directly benefitting from an improvement,” the equal
distribution of benefit does not necessarily make the benefits general, rather than special. (Ibid.) “In that circumstance,
the characterization of a benefit may depend on whether the parcel receives a direct advantage from the improvement
(e.g., proximity to a park) or receives an indirect, derivative advantage resulting from the overall public benefits of the
improvement (e.g., general enhancement of the district’s property values).” (Ibid.) Thus, although the court invalidated the
assessment in part because the benefits identified in the engineer’s report would accrue to all properties in the district, a
benefit received by all parcels within a district can be special under appropriate circumstances.

= Town of Tiburon v. Bonander
Town of Tiburon v. Bonander (2009) 180 Cal.App.4th 1057 (Bonander) involved a utility undergrounding district. The
challengers contended the engineer’s report was flawed because it ignored the general benefit the court determined
the undergrounding project would yield. Under article Xl D, section 2, subdivision (i) the general enhancement of
property value is defined not to be a special benefit, but an increase in property value attributable to a project that
provides a direct advantage to a property — instead of an indirect or derivative benefit — is special rather than general.
If an assessment district is harrowly drawn to include only properties directly benefitting from a project, the fact that
a benefit is generally uniform throughout the district does not mean the benefit is not special. Thus, it is important
that an engineer’s report discuss whether a parcel receives a direct advantage from a project or receives an indirect,
derivative advantage resulting from the project’s overall public benefits.*® Courts apply independent judgment review to
assessment determinations of special benefit and proportional allocation among parcels and an engineer’s conclusions
on each point must be express, well supported logically, and consistent with evidence in the record on which the agency
levies an assessment.

As to apportionment of identified special benefit, Bonander stated the amount to be apportioned is generally the
whole cost of the project less any amounts attributable to general benefits, if any. (Cf. Cal. Const., art. XIlI D, § 4,
subd. (a) [“The proportionate special benefit derived by each identified parcel shall be determined in relationship
to the entirety of the capital cost of a public improvement, the maintenance and operation expenses of a
public improvement, or the cost of the property related service being provided.”].) Bonander also stated that the
cost of the assessment program may be allocated in proportion to relative special benefit to each assessed parcel
rather than a precise amount of special benefit calculated individually for each parcel. (Bonander, supra, 180 Cal.
App.4th at 1081.) However, Bonander invalidated the assessment because the engineer’s report, rather than
determining special benefit based on the total project cost, apportioned based on differing construction costs in
subzones the court found poorly drawn. Bonander emphasized that properties receiving the same proportionate
special benefit must pay the same assessment, without regard to variations in the cost of construction among the
properties. (/d. at pp. 1082-1083.) Finally, Bonander found some properties received special benefit but had been
improperly excluded from the undergrounding district, which meant that the other properties in the district were
effectively subsidizing the special benefit to the wrongly excluded properties. (/d. at pp. 1085-1086.) This court

30 General and special benefit are concepts used to apportion the cost of public improvements, facilities, and services through special assessments and do
necessarily translate to other contexts. Thus, for example, City of Saratoga v. Hinz (2004) 115 Cal. App.4th 1202 found a determination in an engineer’s
report that a project to convert a private cul-de-sac into a public through-street lacked any general benefit did not negate a determination of public
necessity in a resolution of necessity for purposes of eminent domain. This is one of the few cases to uphold a finding that an assessment-funded
improvement had no general benefit.
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used the independent judgment review required by Proposition 218 (Cal. Const., art. XIlI D, § 4, subd. (f)) to make
a very searching review of the fundamental architecture of the assessment district and to reject it. With such
searching review, it is clear that engineer’s reports must explain every choice made in framing the district and
should be reviewed by an attorney before being made final.

= Dahms v. Downtown Pomona Property
Dahms v. Downtown Pomona Property (2010) 174 Cal.App.4th 708 (Dahms) involved an assessment to fund security,
streetscape maintenance, marketing, promotion, and special events. The engineer’s report used three factors to
determine the assessment for each property: street frontage, lot size, and building size. The report also discounted
assessments of nonprofit organizations.

The plaintiff alleged the nonprofit discount violated the requirement that assessments not exceed the proportional cost
of the special benefit conferred, arguing most parcels were over-assessed so nonprofits could be under assessed — a
so-called “cross-subsidy.” (Cf. Green Valley Landowners Association v. City of Vallejo (2015) 241 Cal.App.4th 425, 439-440
[water rate challenged under art. Xl D, § 6 need not blend costs for low-cost urban system and higher-cost exurban
system].) Dahms rejected this claim, noting that section 4, subdivision (a) only requires an assessment not exceed the
reasonable cost of the proportional special benefit conferred on the assessed parcel. Thus, a local agency may reduce
the assessments imposed on some parcels so long as those discounts do not cause the assessments imposed on the
remaining parcels to exceed the reasonable cost of the proportional special benefit conferred on those parcels. (Dahms,
supra, 174 Cal.App.4th at 716.) This analysis seems to assume the revenue foregone by discounts was covered by non-
assessment revenues. A well drafted engineer’s report will make that point clear.

Like Bonander, Dahms upheld a determination that all of the benefit of the services would accrue as a special benefit to
the assessed properties:

the services provided by the PBID (security services, streetscape maintenance, and marketing, promotion, and
special events) are all special benefits conferred on the parcels within the PBID — they “affect the assessed
property in a way that is particular and distinct from [their] effect on other parcels and that real property in
general and the public at large do not share.” (SVTA, supra, 44 Cal.4th at p. 452.) Under article Xill D, therefore,
the cap on the assessment for each parcel is the reasonable cost of the proportional special benefit conferred
on that parcel. If the special benefits themselves produce certain general benefits, the value of those general
benefits need not be deducted before the (caps on the) assessments are calculated.

(Dahms, supra, 174 Cal.App.4th at p. 723, citations omitted.) Few cases uphold assessments that treat all of the cost of
an assessment program as attributable to special benefit; most assessments have at least some general benefit.

In Dahms’ view, the special benefits found insufficient in Silicon Valley Taxpayers Association were “effects” of the
services to be funded by an assessment:

In contrast, the special benefits conferred by the PBID are not mere effects of the services funded by the
assessments. Rather, the PBID's services themselves constitute special benefits to all of the assessed parcels.
The assessments directly fund security services, streetscape maintenance services, and marketing and
promotion services for the assessed parcels. SVTA in no way suggests that those services are not special
benefits.

(Id. at 725, original emphasis.) This is comparable to Government Code section 53758's discussion of “specific” benefit
under Proposition 26's exception for some fees. (Cal. Const., art. XIIl C, § 1, subd. (e)(1)-(2).)
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= Beutz v. County of Riverside
Beutz v. County of Riverside (2010) 184 Cal.App.4th 1516 (Beutz) was a challenge to a park maintenance assessment.
The county defended the assessment, arguing that any general benefits the public received from the parks were indirect
results of the special benefits provided directly to owners of assessed property, and that no deduction of the value of
general benefits was therefore required. The Beutz court disagreed, holding it was:

not a case in which services specifically intended for assessed parcels concomitantly confer collateral general
benefits to surrounding properties. Rather, this case involves the failure to separate and quantify the general
and special benefits that will accrue, respectively, to members of the general public and occupants of ...
residential properties [in the district] from their common use and enjoyment of the ... parks.

(Id. at p. 1537.)%' The Beutz court apparently concluded that people throughout a community use public parks
(id. at 1533) and was particularly critical of the engineer’s report, which it characterized as “failling] to explain
the nature and extent of the general and special benefits of the parks or quantify both in relation to each
other based on credible, solid evidence.” (/d. at p. 1534.)

Beutz illustrates two principles regarding special and general benefit. First, an engineer’s report must
analyze the quantity or extent of the reasonably expected use by or benefit from the improvements,
facilities, or services to the general public and to occupants of assessed property. This is to say, it must
identify and distinguish general from special benefit. Second, the report must allocate that special benefit
among the parcels which receive it in some reasonable manner.

It is by no means clear from the Report that occupants of Wildomar residential properties will use or benefit
from the parks in a different manner, or more intensively, than persons from other communities. Nor does
the Report address whether Wildomar residents who live in close proximity to one or more of the parks may
reasonably be expected to use those parks just as often, over time, as Wildomar residents who live several
miles away from the same parks.

(Beutz, supra, 184 Cal.App.4th at p. 1533.) The Court continued:

These deficiencies in the Report are of constitutional proportions. The Report does not satisfy the County’s
two-part constitutional burden of demonstrating that (1) the parks will confer special benefits on all
Wildomar residential properties, and (2) the amount of the assessment on each Wildomar residential parcel
is “proportional to, and no greater than,” the special benefits conferred on that parcel. (Art. XIII D, § 4, subd. (f).)

(d. at pp. 1533-1534.)

» PRACTICE TIP:

Park assessments have often been litigated as Beutz and Knox v. City of Orland (1992) 4 Cal.4th 132
[upholding park assessment against Prop. 13 challenge] demonstrate. Accordingly, engineers’ reports
for park assessments are especially worthy of legal review and should recognize significant general
benefit in most cases, as parks are typically widely used by society in general, not just by owners of
neighboring property.

31 Helpfully, Beutz clarified that the county’s capital contribution toward park land acquisition could be treated as payment for the general benefits arising
from the parks, allowing all maintenance costs to be funded by assessment. (Beutz, supra, 184 Cal. App.4th at pp. 1531-1532.) It nevertheless held the
county had not adequately apportioned special benefits among assessed parcels because the flat assessment applied throughout the district and failed to
distinguish parcels adjacent to parks from those distant from them.

LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE 43



CHAPTER 3: ASSESSMENTS

= Golden Hill Neighborhood Assn, Inc. v. City of San Diego
Golden Hill Neighborhood Assn, Inc. v. City of San Diego (2011) 199 Cal.App.4th 416 (Golden Hill), applied Beutz's analysis
to a charter city’s municipal improvement assessment district to fund maintenance services for street furniture, public
spaces, etc. Golden Hill reiterated that general and special benefits must be identified and used to apportion the cost of a
service or improvement between assessment funding and funding from non-assessment sources. It found the engineer’s
report had failed to include an adequate apportionment, but instead contained general statements such as:

The proceeds from the District will be used to fund the installation, maintenance and servicing of
improvements within the District that, in the absence of the District, otherwise would not be provided.
Properties in the District directly and specifically benefit from the Services, while properties outside the
District do not receive the benefit of the Services funded by the District. Therefore, the assessments provide
special benefit to property in the various Districts over and above the general benefits conferred by the
general facilities of the City, and the Services funded by the District are determined to be exclusively of distinct
and special benefit to properties in the District.

(Id. at pp. 438-439.) Golden Hill found such a general statement does not satisfy Proposition 218 because it “does not
establish that the assessments would not also provide general benefit in addition to special benefit.” (Id. at p. 439.)

Thus, Bonander and Dahms involved assessment districts “narrowly drawn” to include only properties that “directly
benefit” from a service or facility and thus “every parcel within the district receives a shared special benefit.” (Silicon
Valley, supra, 44 Cal.4th at p. 452, fn. 8.) Beutz and Golden Hill, on the other hand, represent a more typical scenario in
which a public improvement, facility, or service benefits more than assessed property and therefore contains a general
benefit component to be funded by non-assessment revenues.

It is notable that only Dahms upheld a challenged assessment. This poor success rate in the published cases may reflect
only that the initial Proposition 218 disputes arose on older engineer’s reports not informed by these cases and not
reflecting the careful legal review recommended here. It is hoped that further cases will provide more guidance about
how defensible assessments are to be crafted. In the meantime, caution is the order of the day, as is legal review of draft
engineers’ reports.

5. Assessments not imposed on real property
Article XIll C, section 1, subdivision (e)(7), excludes from the Proposition 26's definition of taxes requiring voter approved:
"Assessments and property-related fees imposed in accordance with the provisions of article Xlll D.” However, some
assessments, such as those imposed on businesses or other activities rather than on property ownership are not exempt
from Proposition 26 under article Xlil C, section 1, subdivision (e)(7). (See, e.g., Evans V. City of San Jose (1992) 3 Cal.
App.4th 728 [assessments on business without respect to land tenure in a business improvement district are not special
taxes].)

To escape the requirement for voter approval, such assessments must be justified under another Proposition 26
exception, such as that for a “charge imposed for a specific benefit conferred or privilege granted directly to the payor
that is not provided to those not charged, and which does not exceed the reasonable costs to the local government of
conferring the benefit or granting the privilege.” (Cal. Const., art. XIIl C, § 1(e)(1).)

Government Code section 53758 defines “specific benefit” to exclude non-property assessments for this purpose:

to clarify that business improvement district and tourism marketing district assessments are not taxes within
the meaning of Article XIIIC of the California Constitution merely because they might generate indirect,
secondary benefits for nonpayors, provided that those indirect, secondary benefits occur incidentally and
without cost to the payors of the assessment.
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(Ch. 552, Stats. 2013, § 1, sub. (c).) The statute defines, “specific benefit” for purposes of Proposition 26 as:

a benefit that is provided directly to a payor and is not provided to those not charged. A specific benefit is not
excluded from classification as a “specific benefit” merely because an indirect benefit to a nonpayor occurs
incidentally and without cost to the payor as a consequence of providing the specific benefit to the payor.

lll. The Assessing Agency Bears the Burden to Prove Compliance with
Proposition 218

A. Generally
Proposition 218 states:

In any legal action contesting the validity of any assessment, the burden shall be on the agency to demonstrate
that the property or properties in question receive a special benefit over and above the benefits conferred on the
public at large and that the amount of any contested assessment is proportional to, and no greater than, the benefits
conferred on the property or properties in question.

(Cal. Const., art. XIll D, § 4, subd. (f).) This reverses the earlier standard governing judicial review of assessments.

Before Proposition 218, courts reviewed the formation of an assessment district and the imposition of an assessment, like other
quasi-legislative decisions, under a “deferential abuse of discretion standard.” (Silicon Valley Taxpayers Ass’n, Inc. v. Santa Clara
County Open Space Authority (2008) 44 Cal.4th 431, 434.) Under that earlier standard:

A special assessment finally confirmed by a local legislative body in accordance with applicable law [would] not be
set aside by the courts unless it clearly appearled] on the face of the record before that body, or from facts which
may be judicially noticed, that the assessment as finally confirmed [was] not proportional to the benefits to be
bestowed on the properties to be assessed or that no benefits [would] accrue to such properties.

(Dawson v. Town of Los Altos Hills (1976) 16 Cal.3d 676, 685; see also Knox v. City of Orland (1992) 4 Cal.Ath 132, 147.)%2 As the
California Supreme Court explained in Silicon Valley decision, “[tlhe drafters of Proposition 218 specifically targeted this deferential
standard of review for change.” (Silicon Valley, supra, 44 Cal.4th at p. 444.)

Now, the administrative record must “contain affirmative evidence of the two substantive bases for the assessment”—the
existence of a special benefit, and proportionality between the amount of the assessment and the special benefit received by
the assessed property. (Id. at p. 446, citations and internal quotation omitted; Cal. Const. art. XIII D, § 4, subd. (a).) Moreover,
rather than deferring to an assessing agency'’s findings by reviewing the record for substantial evidence, courts must “exercise
their independent judgment in reviewing local agency decisions that have determined whether benefits are special and whether
assessments are proportional to special benefits within the meaning of Proposition 218.” (Silicon Valley, supra, 44 Cal.Ath at 448.)
This more searching review reflects that:

a local agency acting in a legislative capacity has no authority to exercise its discretion in a way that violates
constitutional provisions or undermines their effect[,]” and furthers Proposition 218’s purposes of “limitfing]
government’s power to exact revenue and ... curtailling] the deference that had been traditionally accorded
legislative enactments on ... assessments ... ."

(Id. at pp. 445, 448-449 [discussing ballot materials regarding Proposition 218].)

32 Even under the traditional standard of review governing quasi-legislative decisions, courts had power to overturn quasi-legislative decisions of agencies
that “failed to follow the procedure and give the notices required by law.” (See, e.g., San Francisco Fire Fighters Local 798 v. City and County of San Francisco
(2006) 38 Cal.4th 653, 657-668, citations and internal quotation omitted.)
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B. The Crucial Evidentiary Role of An engineer’s report

Article XIII D, section 4, subdivision (b) of the California Constitution requires that “[a]ll assessments shall be supported by a
detailed engineer’s report prepared by a registered professional engineer certified by the State of California.”

An engineer’s report is the most important element of the record of the formation of an assessment district and the imposition
of an assessment. It is the primary document courts review to determine whether the agency separated general from special
benefits and assessed solely for special benefits; whether assessments exceed the reasonable cost of the proportional special
benefit conferred on parcels; and whether parcels are properly excluded because they receive no special benefit from the service
or improvement to be funded by the assessment. Although courts will examine the entire administrative record to determine
compliance with Proposition 218, the engineer’s report is the heart of the matter. (See, e.g., Silicon Valley Taxpayers Ass’n, Inc. v.
Santa Clara County Open Space Authority (2008) 44 Cal.4th 431, 457 [invalidating assessment where engineer’s report “failled]

to identify with sufficient specificity the ‘permanent public improvement’ that the assessment will finance, failled] to estimate

or calculate the cost of any such improvement, and failled] to directly connect any proportionate costs of and benefits received
from the ‘permanent public improvement’ to the specific assessed properties”]; Golden Hill Neighborhood Ass’n, Inc. v. City of San
Diego (2011) 199 Cal.App.4th 416, 438 [invalidating assessment because “the engineer’s report ... did not attempt to separate and
quantify the general and special benefits that the proposed services and improvements would confer.”].)

Most assessment statutes require an engineer’s report (perhaps under another name, such as “district management plan”) for
formation of an assessment district or imposition of an assessment, and some of these statutes contain specific requirements
for such reports. For instance, the Landscaping and Lighting Act of 1972 requires an engineer’s report to be prepared each fiscal
year and to contain, among other things, plans and specifications of existing and proposed improvements; the costs of proposed
improvements, the amount of assessment funds carried over from the previous year, and contributions from non-assessment
revenues; and a diagram of the district, including any zones within it. (Sts. & Hy. Code, §§ 22565-22574.)

» PRACTICE TIP:

It is important that the assessing agency review the authorizing assessment statute or charter city
ordinance before finalizing an engineer’s report to ensure the report complies with statutory requirements
as well as those of Proposition 218.

C. Exclusion of Public Parcels Requires Clear and Convincing Evidence of No Special Benefit
Article XIIID, section 4, subdivision (a) states:
Parcels within a district that are owned or used by any agency, the State of California or the United States shall

not be exempt from assessment unless the agency can demonstrate by clear and convincing evidence that those
publicly owned parcels in fact receive no special benefit.

33 The certification and registration of professional engineers, including civil engineers, is currently governed by the Professional Engineers Act, Business
and Professions Code sections 6700 et seq.
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1. Burden of proof: clear and convincing evidence
The burden of proof is the obligation of a litigant to “establish by evidence a requisite degree of belief concerning a
fact in the mind of the trier of fact or the court.” (Evid. Code § 115.) Generally, the burden of proof requires proof by a
“preponderance of the evidence,” which means enough proof to convince the trier of fact “that the existence of a fact
is more probable than its nonexistence ... ." (In re Angelica P. (1981) 28 Cal.3d 908, 918, citations and internal quotation
omitted.) In contrast, the “clear and convincing evidence” standard requires a party to produce evidence sufficient to
convince the trier of fact there is a “high probability” the fact exists. (/d. at 919.)*

2. Property owned by state and local governments
Before Proposition 218, the California Supreme Court held:

While publicly owned and used property is hot exempt from special assessments under the Constitution or
statutory law of this state, there is an implied exemption of such property from burdens of that nature.

(City of Inglewood v. Los Angeles County (1929) 207 Cal. 697, 703-704.) This exemption applied only when “the property
of the governmental agency [was] devoted to a public use ... ." (Reclamation District No. 684 v. East Bay Municipal Utility
District (1928) 91 Cal.App. 143, 148.) The stated rationale for this implied exemption was “to prevent one tax-supported
entity from siphoning tax money from another such entity; the end result of such a process could be unnecessary
administrative costs and no actual gain in tax revenues.” (San Marcos Water District v. San Marcos Unified School District
(1986) 42 Cal.3d 154, 161.)

Because the exemption for publicly-owned property was implied, it could be overridden by “positive legislative authority”
— i.e., a statutory or constitutional provision authorizing the assessment of public property. (Inglewood, supra, 207

Cal. at pp. 703-704.) A number of statutes authorize assessment of public property, overriding the implied exemption.
For instance, the Municipal Improvement Acts of 1911 and 1913 state that, with certain exceptions, “[a]ll real property
acquired by the State of California or any department thereof is property subject to assessment” under the Act. (Sts. &
Hy. § 5321; see also, e.g., Water Code, § 51200 [Reclamation District Act].)

Article XIlI D, section 4, subdivision (a) apparently revokes the implied exemption, except when clear and convincing
evidence shows a public parcel “in fact receive[s] no special benefit.” This view is supported by the Legislative

Analyst Office’s 1996 “Understanding Proposition 218" report, which states “[p]roperties owned by schools and other
governmental agencies — previously exempt from some assessment charges — now must pay assessments.” (See
also Golden Hill Neighborhood Ass’n, Inc. v. City of San Diego (2011) 199 Cal.App.4th 416, 434 n.17, emphasis omitted
["governmental real property is properly assessed for services and improvements that provide special benefit to the
property regardless of the property’s use or function.”].) Some argue that Proposition 218 does not create power to
assess government property, but merely prevents an assessing agency from recouping from assessed private property
the cost to confer benefit on benefited public property.

On April 7, 2017, the Third District Court of Appeal rejected that argument in Manteca Unified School District v.
Reclamation District No. 17 (Case No. C077906) ___ Cal.App.5th ____. The Court found article Xl D, section 4, subdivision
(a)'s provision forbidding the exclusion of public property from assessment absent clear and convincing evidence

the property receives no benefit from the assessment district controls over article Xl D, section 1's statement that
Proposition 218 confers no additional authority to levy taxes or impose assessments. Thus, the Court found a provision
of the Water Code forbidding a reclamation district to assess schools and highways was vitiated by article Xl D, section
4, subdivision (a). It reversed a trial court judgment awarding a refund to the plaintiff school district. Although the case is
not final as this Guide goes to press and may be the subject of a petition for review, for now, the law favors the power of

34 Although some older cases describe the clear and convincing evidence standard as requiring evidence that is “‘so clear as to leave no substantial doubt

>

«, E2

or “‘sufficiently strong as to command the unhesitating assent of every reasonable mind[,]”” others caution that this language overstates the burden,
making it more akin to the “beyond a reasonable doubt” standard of criminal law. (See Nevarrez v. San Marino Skilled Nursing and Wellness Centre (2013)
221 Cal.App.4th 102, 113-114.)
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assessing agencies to assess public property benefited by an assessment district. This ruling, of course, is founded only
on State law and will not overcome the federal government’s immunity from state and local levies. Thus, post offices and
other federal assets remain outside the reach of a local government’s assessment power.

In San Marcos Water District, supra, 42 Cal.3d 154, the California Supreme Court held that a public utility’s one-time
capacity charge to fund capital improvements was substantively an assessment barred by inter-governmental property
tax immunity, and that school districts were therefore not required to pay such charges. In response, the Legislature
adopted the San Marcos legislation, Gov. Code §§ 54999 et seq., authorizing public utilities to impose capital facilities
fees, including capacity charges, on other public agencies, subject to limitations. (See Gov. Code, §§ 54999.2, 54999.3,
54999.35.) In the wake of Proposition 218, the limitations on this provision allowing the assessment of capital facilities
fees on public schools and state agencies may no longer be valid, and public schools and state agencies may now be
required to pay generally-applicable capital facilities fees. Again, the alternative reading maintains the limitation on
assessment power, but requires an assessing agency to find other means to fund the portion of an assessment program
attributed to immune property.

As a pre-Proposition 218 decision explained:

Excluding public property simply because it is public property is strictly a policy decision and shifts to the
remaining taxpayers within the assessment district the burden of paying the share of taxes which otherwise
would have been charged against the city.

(Todd v. City of Visalia (1967) 254 Cal.App.2d 679, 687.) Proposition 218, of course, forbids such cost-shifting. (Cal. Const.,
art. Xl D, § 4, subd. (a).) This concern, however, is absent if a public parcel’s share of the assessment is not passed on
to assessees. Moreover, this interpretation would also prevent the implied repeal of existing statutory limitations on
assessing public property while respecting Proposition 218's requirements.

Some assessment statutes authorizing exemption of public parcels require an assessing agency to include cost of public
parcels’ unpaid assessments in the amounts charged other parcels. (See Sts. & Hy. Code § 18014 [“If the lots or parcels
of land, or any of them, are omitted from the assessment by the resolution, the total cost and expense of all work

done shall be assessed on the remaining lots lying within the limits of the assessment district, without regard to the
omitted lots or parcels of land.”].) These statutes violate Proposition 218’s proportionality requirement and are therefore
unconstitutional.

Finally, statutes sometimes place significant limits on how assessments may be satisfied. Thus, the Landscape and
Lighting Act of 1972 allows the assessment of public property if the “resolution of intention expressly provides” that such
property must be assessed, but “the local agency conducting the [assessment] proceedings shall be liable for payment of
all amounts so assessed.” (Sts. & Hy. Code § 22663; see also id. §§ 5303, 10206.) General sovereign immunity rules also
limit enforcement of assessments against public property. For instance, liens typically do not attach to public property
used for a public purpose. (Witter v. Mission School District (1898) 121 Cal. 350, 351-352; but see Gov. Code § 53938.5
[pre-acquisition liens remain on property acquired by public agencyl].) These provisions and immunity rules do not appear
to have been impacted by Proposition 218.

This is but a specific application of our general advice: assessment analysis turns not only on the requirements of
Proposition 218, but also on the authorizing statute or charter city ordinance and close review of these requirements is
necessary.
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3. Assessing federal property
Under the doctrine of intergovernmental tax immunity, first established in M’Culloch v. State of Maryland (1819) 17 U.S.
316, the federal government enjoys “absolute ... immunity from state taxation[,]” and state taxes may not be enforced
against “the United States itself,” or against “an agency or instrumentality so closely connected to the [g]lovernment
that the two cannot be realistically viewed as separate entities ... ." (United States v. New Mexico (1982) 455 U.S. 720,
734-735; see also Novato Fire Protection District v. United States (9th Cir. 1999) 181 F.3d 1135, 1138-1139.) Assessments,
which are considered an exercise of the power to tax (see Community Facilities District No. 88-8 v. Harvill (1999) 74 Cal.
App.4th 876, 881), are subject to this immunity. Moreover, the Act of Congress admitting the State of California into the
United States provides that “the people of said State, through their legislature or otherwise ... [,] shall never lay any tax
or assessment of any description whatsoever upon the public domain of the United States ...." (See Palm Springs Spa,
Inc. v. County of Riverside (1971) 18 Cal.App.3d 372, 376, citing Act for the Admission of the State of California into the
Union, 9 U.S. Stat. 452, ch. 50 (Sept. 9, 1850).) Thus, notwithstanding Proposition 218’s statement that “[plarcels within
a district that are owned or used by ... the United States shall not be exempt from assessment unless the agency can
demonstrate ... that those ... parcels in fact receive no special benefit[,]” neither the State nor any local government can
authorize the assessment of federally-owned property.

» PRACTICE TIP:

Federal agencies rarely consent to be assessed, but some will contract for services which they value,
such as business improvement district-funded supplemental sanitation and security. It doesn't hurt to ask
and it may not hurt to engage your Congressional delegation in the discussion.

IV. Managing Existing Assessments

A. Article XIlI D, Section 5 Exempts Many Pre-Proposition 218 Assessments

Article XIII D, section 5 set July 1, 1997 as the compliance date for all existing, new, or increased assessments. However,
assessments “existing” on November 6, 1996, the effective date of Proposition 218, which fall in one of the four exceptions
identified in section 5 are exempt from “the procedures and approval process set forth in section 4.” This means all of the
requirements of section 4 including the requirement to separate general and special benefit and to assess publicly owned parcels.
(Gov. Code, § 53753.5, subd. (c)(2).) Proposition 26 excludes assessments imposed in accordance with article Xl D from its
definition of taxes. (Cal. Const. art. XIIl C, § 1, subd. (e)(7).) Whether or not grandfathered assessments fall within this exclusion,
pre-Proposition 218 assessments are nevertheless excluded from Proposition 26's definition of taxes because Proposition 26

is not retroactive. (Brookfields Township Community Services District v. Board of Supervisors of Mendocino County (2013) 218
CalApp.4th195 [Prop. 26 not retroactive as to local governments].)

Section 5's four “exceptions” are:
1. Any assessment imposed exclusively to finance the capital costs or maintenance and operation expenses for sidewalks,

streets, sewers, water, flood control, drainage systems, or vector control. (Cal. Const., art. Xl D, § 5, subd. (a).)

2. Any assessment imposed pursuant to a petition signed by the persons owning all of the parcels subject to the assessment
at the time the assessment is initially imposed. (Cal. Const., art. XIIID, § 5, subd. (b).)

3. Any assessment the proceeds of which are exclusively used to repay bonded indebtedness of which the failure to pay
would violate the Contract Impairment Clause of the Constitution of the United States of America. (Cal. Const., art. XIII D,
§ 5, subd. (c).)

4. Any assessment which previously received a majority vote approval from the voters voting in an election on the issue of
the assessment. (Cal. Const., art. XlIl D, § 5, subd. (d).)
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» PRACTICE TIP:

Some public lawyers conclude an assessment agreed to by a property owner pursuant to a development
agreement satisfies the petition exemption above. Even if it does not, such agreements can be enforced
as knowing waivers of constitutional and statutory rights at least as to those in privity of contract with the
parties to the agreement.

Howard Jarvis Taxpayers Association v. City of Riverside (1999) 73 Cal.App.4th 679 concluded streetlights are within the definition
of “streets” for purposes of the grand-fathering exception of article XIll D, section 5, subdivision (a) for assessments imposed for
“street” purposes.

Proposition 218 treats standby charges as assessments. (Cal. Const. art. XIll D § 6, subd. (b)(4); Keller v. Chowchilla Water District
(2000) 80 Cal.App.4th 1006.) Keller found a water standby charge imposed before Proposition 218 exempted by section 5,
subdivision (a) as an assessment imposed exclusively to finance the “capital costs or maintenance and operation expenses

for ... water” and that payments for the purchase of water constituted a “replacement” within the scope of the definition of
“maintenance and operation expenses” found in section 2, subdivision (f).

P PRACTICE TIP:

Post-Proposition 218 many agencies have routinely imposed standby charges, without increase, based
on the section 5, subdivision (a) exemption. In 2007, the Legislature amended the Uniform Standby Charge
Procedures Act to simplify the annual process. As amended, Government Code section 54984.7 allows an
agency to adopt a resolution continuing a standby charge in successive years at the same rate, but new
orincreased charges must be imposed in accordance with Proposition 218's assessment notice, protest,
and hearing procedures specified by section 53753.

B. Changes Trigger Proposition 218’'s Assessment Approval Requirements

Article XIIIl D, section 5's exemptions apply only to assessments existing on the effective date of Proposition 218 in 1996. Except
for assessments levied to pay debt protected by the contracts clauses of the state and federal Constitutions, increases in any
exempt assessment are subject to article XIll D, section 4. In 1999, the Attorney General opined a water district must comply
with Proposition 218 when it imposes an increase in its standby charge, even though the increase was specified in an engineer’s
report adopted before Proposition 218. (82 Ops.Cal.Atty.Gen. 35 (1999).) This opinion is consistent with Government Code section
53753, subdivision (h)(2)(A), a provision of the Proposition 218 Omnibus Implementation Act defining the “increases” that trigger
Proposition 218. That section, applicable to taxes and fees, but not assessments provides that an adjustment pursuant to an
inflation adjustment formula adopted by the agency before the November 6, 1996 effective date of Proposition 218 is not an
“increase” in the tax or fee sufficient to trigger the measure.

» PRACTICE TIP:

If additional improvements or new funds are required in an area subject to an exempt assessment,
consider leaving the existing district in place and creating a new district overlying the grandfathered
district.
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C. Adjustments to Assessments Established Pursuant to Proposition 218

In addition to assessments to pay the capital cost of public improvements, article XlIl D anticipates assessments to pay
“maintenance and operation expenses” of public improvements, and “the cost of property-related services.” (Cal. Const., art.
XIIID, § 4, subd. (a).) The Constitution defines maintenance and operation expenses as “the cost of rent, repair, replacement,
rehabilitation, fuel, power, electrical current, care, and supervision necessary to properly operate and maintain a permanent
public improvement.”(Cal. Const., art. XIIl D, § 2, subd. (f). Property-related service means a “public service having a direct
relationship to property ownership.”

Because section 4's requirements apply to new or increased assessments, it is necessary to determine the meaning of
“increased” and whether inflationary or other automatic adjustments to assessments are authorized, particularly for maintenance
and service assessment districts. Government Code section 53750, subdivision (h)(1), a provision of the Proposition 218 Omnibus
Implementation Act defines “increased” as a “decision by an agency” that does either of the following:

B |ncreases any applicable rate used to calculate the assessment; or

® Revises the methodology by which the assessment is calculated, if that revision results in an increased amount being
levied on any person or parcel.

This definition also applies to taxes and property-related fees and charges. Section 53750, subdivision (h)(2) also provides that

a tax, fee, or charge will not be deemed “increased” if a change results from agency action pursuant to an adopted adjustment
schedule or formula, but this exclusion does not specifically mention assessments. Assessments imposed to pay debt service
may adjust according to a schedule corresponding to the debt service requirements. These adjustments are not “increases” that
trigger a requirement for a new assessment proceeding. Despite the confusion caused by the negative implication of section
53750, subdivision (h)(2), most practitioners conclude an assessment formula may include automatic adjustments for inflation
provided the adjustment method is clearly identified and justified in the engineer’s report and included in the notice and ballot
submitted to the property owners for the approval of the assessments.

» PRACTICE TIP:

Section 4 limits each property’s assessment to proportional special benefit. It also requires, among other
things, that the notice to property owners of the protest hearing include the total amount to be assessed to
the whole district, the amount to be assessed to the owner’s parcel, the duration of the assessments, and
the basis upon which the amount of the proposed assessment was calculated. Therefore, an engineer's
report should justify any proposed automatic adjustment formula in relationship to the costs and expenses
of the district and demonstrate that adjustments will maintain the proportionality of special benefit.

» PRACTICE TIP:

Using a CPI or other similar formula may not correlate to actual costs. Consider establishing a fixed
schedule of adjustments with flexibility to adjust assessments up to the cap established by the schedule
based upon actual costs in a given year. Consider allowing reductions in assessments and carry-over
of reserve funds from year-to-year so long as the maximum cumulative adjustment authorized by the
approved schedule is not exceeded.
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Fees

Two sections of the Constitution apply to fees and charges: Subdivision (e) of section 1 of article Xl C (added by Proposition 26
and defining “tax”) and section 6 of article XlIl D (added by Proposition 218). This chapter covers both. Since Proposition 26 applies
more broadly to all levies, this chapter discusses it first before turning to the “property-related” fees and charges subject to
Proposition 218.

I. Article Xlll C and Other Fees and Charges
A. Introduction and Overview

1. Proposition 26: A new definition of “tax”

Proposition 26 added the following definition of “tax” to the Constitution, which expands the types of local government
levies that require voter approval under article Xl C.

e. As used in this article, “tax” means any levy, charge, or exaction of any kind imposed by a local government,
except the following:

1. A charge imposed for a specific benefit conferred or privilege granted directly to the payor that is not provided
to those not charged, and which does not exceed the reasonable costs to the local government of conferring the
benefit or granting the privilege.

2. A charge imposed for a specific government service or product provided directly to the payor that is not provided
to those not charged, and which does not exceed the reasonable costs to the local government of providing the
service or product.

3. A charge imposed for the reasonable regulatory costs to a local government for issuing licenses and permits,
performing investigations, inspections, and audits, enforcing agricultural marketing orders, and the administrative
enforcement and adjudication thereof.

4. A charge imposed for entrance to or use of local government property, or the purchase, rental, or lease of local
government property.

35 This section discusses Proposition 62’s new definition of “tax” applicable to local government levies, article XIII C, section 1 subdivision (e). The measure’s
new definition of “tax” applicable to state levies, article XIII A, section 3, subdivision (b) is substantively the same as the first five exemptions quoted
above, with some minor language differences that may be meaningful in some cases. When determining the meaning of the first five exceptions it may be
useful to consider any differences in the state and local versions of these rules.
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5. Afine, penalty, or other monetary charge imposed by the judicial branch of government or a local government, as
a result of a violation of law.

6. A charge imposed as a condition of property development.
7. Assessments and property-related fees imposed in accordance with the provisions of art. XIIID.

The local government bears the burden of proving by a preponderance of the evidence that a levy, charge, or other
exaction is not a tax, that the amount is no more than necessary to cover the reasonable costs of the governmental
activity, and that the manner in which those costs are allocated to a payor bear a fair or reasonable relationship to the
payor’s burdens on, or benefits received from, the governmental activity.

(Art. Xl C, § 1, subd. (e).)

The earlier requirements of 1978’s Proposition 13 (article XIIl A, § 4) and 1996’s Proposition 218 (article XIll C, § 2, subds.
(b) & (d)) that voters approve “general taxes” and “special taxes” did not define “tax.” Rather the Constitution and statutes
described what type of levy was not a tax. For example, Government Code section 50076 provides that a fee that does
not exceed the reasonable cost of providing a service and is not levied for general revenue purposes is not a “tax.”36

After November 3, 2010, Proposition 26's effective date, a local government may not enact, increase, or extend any levy,
charge, or exaction of any kind without voter approval unless one of seven enumerated exceptions (quoted above) or two
implicit exemptions applies.®”

2. A framework for applying Proposition 26
Questions under Proposition 26 can be analyzed in the following four steps:

1. Was the levy in question authorized before the effective date of Proposition 26 — November 3, 2010 for local
government and January 1, 2010 for state government? If so, the levy may be implemented without voter approval
until it is “increased” or “extended” within the meaning of Government Code § 53750(h). See below on the non-
retroactivity of Proposition 26 as to local governments.

2. As to post-Proposition 26 levies, was the levy “imposed” so as to bring it within the reach of Proposition 26
because some local government force or authority obliges the payor to pay it? If not, Proposition 26 may not
apply. See below, as to the meaning of “impose.” This is the first of two implied exceptions to Proposition 26.

3. If a post-Proposition 26 levy is “imposed,” does an exception apply? See below, discussing the seven express
exceptions. Does the levy fund government? If not, it is outside the reach of Proposition 26 under the second
implicit exception recognized in Schmeer v. County of Los Angeles (2013) 213 Cal.App.4th 1310, in which the
court held that a plastic-bag-ban ordinance requiring retailers to impose a $0.10 fee on papers bags was not a tax
because retailers retained the fee and it did not fund government.

4. If a post-Proposition 26 fee is “imposed” and does not fall within one of the seven stated exceptions, it is a “tax”
requiring voter approval.

36 The Gann Initiative defines “proceeds of taxes” as proceeds from “regulatory licenses, user charges, and user fees to the extent that those proceeds exceed
the costs reasonably borne by [the government] in providing the regulation, product or service.” (Art. XIII B, § 8, subd. (c).)

37 Most of this Guide is devoted to a discussion of levies included in those exceptions and, therefore, not taxes. Proposition 26 also amended the Constitution
to require two-thirds approval of each chamber of the Legislature for any change in state statute that results in any taxpayer paying a higher tax. (Art.
XIIT A, § 3.) The application of Proposition 26 for state levies is largely beyond the scope of this Guide, although some very minor deviations between the
language of the five exemptions for State revenues and the nearly identical exemptions for local revenues are mentioned, as they shed light on the meaning
of the exemptions.

54 LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE



3. Is Proposition 26 retroactive?

An initiative measure will not be given retroactive effect unless it has an expressly retroactive provision or “it is very
clear from extrinsic sources that the Legislature or the voters must have intended retroactive application.” (See Strauss
v. Horton (2009) 46 Cal. 4th 364, 470 [citing Evangelatos v. Superior Ct. (1988) 44 Cal.3d 1188, 1209].) Proposition 26

is expressly retroactive as to state measures adopted between January 1, 2010 and the measure’s November 3, 2010
effective date. (See art. XIIIA, § 3, subd. (c).) No similar provision exists as to local levies. Thus, in Brooktrails Township
Community Services District v. Board of Supervisors (2013) 218 Cal.App.4th 195, the Court of Appeal concluded that
Proposition 26 does not apply retroactively to local government levies. Thus, even if a fee enacted before November 3,
2010 is not within any of Proposition 26's exceptions, it will remain valid provided that the legislation authorizing it is not
amended so as to extend or increase the fee.

As this guide is being written, the courts, in several cases, are considering whether Proposition 26 allows continued
implementation of legislation allowing for fees that exceed costs that was adopted prior to Proposition 26 taking effect,
for example like a general fund transfer from a municipal utility. Chief among these is Citizens for Fair REU Rates v. City of
Redding, California Supreme Court Case No. $224779 (fully briefed as of July 21, 2015 and awaiting argument). The effect
of Proposition 26 on extensions and increases of pre-Proposition 26 fees is discussed in the next section.

4. Does Proposition 26 apply to pre-Proposition 26 fees or charges when they are
increased or extended?

The authors of this guide conclude Proposition 26 does not require voter approval for adjustments of local levies for
inflation if the formula or schedule for changes was approved before the measure’s effective date. This conclusion

is supported by the definition of “increased” in the Proposition 218 Omnibus Implementation Act, which excludes
adjustments to taxes that are made in accordance with a schedule of adjustments. (Gov. Code § 53750, subd. (h)(2)(A);
see also Gov. Code § 53756 [authorizing Prop. 218 fees to be increased for inflation for up to five years].)

Proposition 26 amends article Xlll C, originally adopted by Proposition 218 in 1996 and clarified by the Omnibus Act.® The
Omnibus Act includes definitions, which apply by their terms to art. XlIl C (see Gov. Code § 53750) and the Supreme Court
has found that statute to be good authority to construe the measure. (Greene v. Marin County Flood Control and Water
Conservation Dist. (2010) 49 Cal.4th 277, 290-291.) Thus, absent indicia of contrary intent, the Omnibus Act’s definitions,
which existed at the time of Proposition 26's enactment, inform the guide’s authors interpretation of the provisions

of Proposition 26 under the rule of statutory construction identified by its Latin label “in pari materia.” (In re Wright's
Estate, (1929) 98 Cal.App. 633, 635, [“[l]t is a settled rule that all statutes which relate to the same general subject-
matter — briefly called statutes in pari materia — must be read and construed together, as one act, each referring to and
supplementing the other, though they were passed at different times”]; see also Kahn v. Kahn (1977) 68 Cal.App.3d 372.)

Thus, the Omnibus Act’s pre-existing definitions govern construction of Proposition 26. Specifically, the Omnibus

Act states a tax “is not deemed to be ‘increased’ by an agency action that” only adjusts “the amount of a tax ... in
accordance with a schedule of adjustments,*° including a clearly defined formula for inflation adjustment that was
adopted by the agency prior to November 6, 1996.” (Gov. Code § 53750, subd. (h)(2)(A).) Thus, increasing a tax (or a fee

38 The authors of this Guide use “adjustment” to include any method of increasing (or decreasing) the amount of a levy approved before Proposition 26’

39

40

effective date. It encompasses, but is not limited to, automatic changes to account for inflation, a prescribed schedule of increases, adjustments under a
maximum approved amount, and formulas to account for changes in population.

Since the 1996 adoption of Proposition 218, courts have provided guidance on the application of Articles XIII C and XIII D and this case law informs
interpretation of Proposition 26. (See Fields v. Eu, (1976) 18 Cal.3d 322 (“It is a cardinal rule of construction that words or phrases are not to be viewed

in isolation; instead, each is to be read in the context of the other provisions of the constitution bearing on the same subject. The goal, of course is to
harmonize all related provisions if it is reasonably possible to do so without distorting their apparent meaning, and in so doing to give effect to the scheme
as a whole”).)

“Schedule of adjustments” is a broad phrase and readily encompasses a range of changes, including a series of increasing, specified amounts and an
adjustment for inflation at regular intervals, such as at the beginning of each fiscal or calendar year.
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made a tax by Proposition 26) according to a “schedule of adjustments” included in the levy before the effective date of
Proposition 26 should not constitute an increase requiring voter approval.' The strength of this argument is uncertain
due to the phrase “including a clearly defined formula for inflation adjustment that was adopted by the agency prior to
November 6, 1996.” The mention of this specific date could limit the validity of existing inflationary adjustments to those
in effect before the November 6, 1996 effective date of Proposition 218. On the other hand, this phrase begins with
“including” and this illustrates, but does not limit the phrase which precedes it, suggesting a broader interpretation is
appropriate.

The authors of this Guide conclude the better reading disfavors any retroactive application of either Proposition 218 or
Proposition 26 as to such earlier-authorized adjustment mechanisms.

Further, the last clause of the definition — “including a clearly defined formula for inflation adjustment that was adopted
by the agency prior to November 6, 1996” — is an example of the types of permitted “schedules of adjustments,” but
does not limit the definition. That interpretation is consistent with the grammatical construction of the sentence.

5. What does “levy, charge or exaction of any kind” mean?
Proposition 26 defines any “levy, charge or exaction of any kind” as a tax unless it meets one of the seven exceptions.
There are no meaningful distinctions among the terms “levy, charge or exaction of any kind.” The first six of the seven
exceptions that follow this introductory language use only the word “charge” (although the fifth refers to a “fine, penalty
or other charge”) and the seventh exception uses terms that do not appear in the introductory phrase: “assessments
and property-related fees.” Article XIIIC does not define these terms, while article XIIID, adopted along with art. XIIIC by
Proposition 218 in 1996, defines “fee or charge” but does not define “levy” or “exaction.” The Proposition 218 Omnibus
Implementation Act is similarly silent as the meaning of these terms. (See Gov. Code § 53750 [definitions section of
Omnibus Act].)

The authors of this Guide conclude the phrase “levy, charge or exaction of any kind” is merely intended to expansively
include all revenue sources “imposed by a local government” (Cal. Const. art. XIIIC, § 1(e)) or the state (art. XIlIA, § 3(b)).
In this regard, Proposition 26 is akin to Proposition 218, which uses the phrase “fee or charge” without intending any
distinction between the two terms. As the California Supreme Court explained:

Because article XIIl D provides a single definition that includes both ‘fee’ and ‘charge,’ those terms appear to
be synonymous in both article XlIl D and article XlIl C. This is an exception to the normal rule of construction
that each word in a constitutional or statutory provision is assumed to have independent significance.
(citation.) We use the terms interchangeably in this opinion.

(Bighorn-Desert View Water Agency v. Verjil (2006) 39 Cal.4th 205, 214, fn. 4.)

6. How do Proposition 26’s provisions regarding state revenue measures affect
interpretation of its provisions regarding local government revenues?
Three parts of Proposition 26 are relevant to this question:

= The amendment of Article XIIIA, § 3(a) to state that “[aJny change in state statute which results in any taxpayer paying
a higher tax” requires a two-thirds vote of each house of the Legislature. [Former law: “Any changes in state taxes
enacted for the purpose of increasing revenues collected pursuant thereto” required such a two-thirds vote].

= Addition of § 3(b) to Article XIIIA to define state “tax.”
® Addition of § 1(e) to Article XIIIC to define local government “tax.”

41 The Omnibus Act’s definition of “increase”is limited to “a tax, assessment, or property-related fee or charge.” (Gov. Code § 53750, subd. (h)(1).) Thus, it
would not apply to a non-property-related “fee” or “charge” This is of little practical importance, however, since a fee or charge that fits within one of the
exemptions is not a tax and a fee that does not fit within one of the exemptions is a tax. Therefore, the fundamental question is whether a tax that includes
a schedule of increases is “increased.”
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The second and third amendments are identical with the following exceptions:

® Article XIIIA, § 3(b)(3) compared to Article XIIC, § 1(e)(3).

Article XIlIA, § 3(b)(3) states an exception to the definition of state tax for:

A charge imposed for the reasonable regulatory costs to the State incident to issuing license and permits, performing
investigations, inspections and audits, enforcing agricultural marketing orders, and the administrative enforcement and
adjudication thereof. (Emphasis added.)

Article XIIIC, § 1(e)(3) uses this same language for local fees, except that “incident to” is replaced with “for.”

These provisions are the exceptions for “reasonable regulatory costs.” For purposes of Proposition 218, a property-
related fee is one imposed as “an incident of property ownership” or for a “property-related service.” (Art. XIIID, §
2(e).) The California Supreme Court has interpreted “an incident of” to mean “by virtue of.” (Apartment Ass’n of Los
Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4th 830, 842.)

Under this construction, the exception for state charges in this category could be read more broadly than the
exception for local charges. The use of the word “for” implies a more direct connection between the charge and the
activity: issuing licenses and permits, etc.

However, the balance of the text and legislative history of Proposition 26 indicates no intent to distinguish state and
local government regulatory fees. Consequently, the courts are likely to conclude that the difference in language,
“incident to” and “for” is immaterial.

Article XIlIA, § 3(b)(4) compared to Article XIIIC, § 1(e)(4).
Article XIlIA, § 3(b)(4) excludes from the definition of state taxes:
A charge imposed for entrance to or use of state property, or the purchase, rental, or lease of state

property, except charges governed by Section 15 of Article Xl [i.e., the vehicle license fee]. (Emphasis
added.)

Article XIll C, § 1(e)(4) uses this same language, except that the trailing phrase emphasized above is
omitted. Vehicle license fees (VLF) are a tax paid upon vehicle registration. VLF, although labeled a “fee,”
is a tax and is not a charge imposed for entrance to or use of state property, nor for the purchase, rental
or lease of state property. This clause appears to reinforce this understanding and forestalls an argument
the VLF is a charge for use of state highways.

Article XIIIC, §§ 1(e)(6) and (7).
Article XlII C, section 1, subdivisions (e)(6) and (7) state exceptions to Proposition 26’s definition of “tax” applicable to
local government but not the State:

6. A charge imposed as a condition of property development.

7. Assessments and property-related fees imposed in accordance with the provisions of Article Xl D [added to the
Constitution by Proposition 218].

These exceptions apply only to local governments because there are no similar charges imposed by the State — the
State does not directly engage in land use regulation and Proposition 218 does not apply to the State.
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B. Is the Fee “Imposed” by a Local Government?

By its terms, Proposition 26 applies only to fees that are “imposed” by a government. Fees imposed by private parties (like
telephone charges and many solid waste collection fees) are not subject to Proposition 26. Moreover, local governments collect
many fees they do not “impose” as where a local government collects a fee imposed by the state or a fee is paid voluntarily.
Courts can be expected to rely, as they have in similar contexts, on the dictionary meaning of “impose,” which is to establish or
apply by authority or force. (Ponderosa Homes, Inc. v. City of San Ramon (1994) 23 Cal.App.4th 1761, 1770 [citing Webster’s Third
Internat. Dict. (1970) to construe “impose” as used in the Mitigation Fee Act.]; City of Madera v. Black (1919) 181 Cal. 306, 314-315
[sewer rates are “imposed” because adopted without consent of payors and payment is compulsory]; Citizen Ass’n of Sunset
Beach v. Orange County Local Agency Formation Com. (2012) 209 Cal.App.4th 1182, 1194, fn. 15 [citing Black’s Law Dictionary and
Oxford English Dictionary to construe Prop. 218].) In Schmeer v. County of Los Angeles (2013) 213 Cal.App.4th 131, 1326-1327,

for instance, the court noted that in ordinary usage, “tax” refers to a “compulsory payment” to a government. The case involved

a challenge to a county ordinance barring plastic bags at retail and requiring retailers to charge $0.10 for paper bags. The Court
concluded the ten-cent fee was not subject to Proposition 26 because it was not paid to the government, and therefore was not a
“levy, charge, or exaction of any kind imposed by a local government.” (id., at p. 1329.)

Determining whether a charge is “imposed” will likely turn not only on the particular nature of the service, but also on such
factors as:

= \Whether the charge is in connection with a service that the agency is statutorily obligated to provide;

® \Whether the charge is in connection with a service for which the local government is the exclusive provider within its
service territory;

® \Whether the charge is in connection with a service, product, or opportunity the local government provides in competition
with others, particularly private enterprises; or

= \Whether the charge is established by arm'’s-length, voluntary negotiations.

Thus, there likely is a class of payments to local governments that are not “imposed” and therefore are not taxes, despite not
fitting within one of the seven enumerated exceptions. The following briefly discusses some potential candidates for inclusion in
this class:

= Franchise fees. A franchise fee paid by a franchisee to a franchisor pursuant to an arm’s length franchise agreement
negotiated between a local government and a franchisee. Such fees may lack the coercive element connoted by
Proposition 26's use of the term “impose.”

m Cable television public access fees. Before 2007, cities and counties in California held the authority to award cable
franchises. Local governments typically negotiated the terms of each franchise, including the required financial support for
public access programming, with the prospective cable operator. In 2006, the Legislature passed the Digital Infrastructure
and Video Competition Act ("DIVCA”) to transfer franchising authority from local agencies to the state. DIVCA requires
a franchise applicant to affirm it will pay a public access fee to local agencies and, in turn, authorizes local agencies to
establish such fees by ordinance. The Attorney General concluded that, when a local government establishes such a fee,
it does not “impose” the fee (for purposes of Proposition 26). Rather, the local government is making explicit the cable
franchisee’s obligation under DIVCA to fund public access programming. Put differently, the local government is simply
enforcing a franchise obligation imposed by state — not local — law and therefore does not “impose” the fee. (99 Ops.Cal.
Atty.Gen. 1 (2016).)

= Wholesale electricity charges. Some local governments generate surplus electricity in the operation of water or electric
utilities. Traditionally, they have sold surplus electricity to other retail electric providers at whatever price the market will
bear. (E.g., City of Oakland v. Burns (1956) 46 Cal.2d 401, 407 [“When a governmental entity is authorized to exercise a power
purely proprietary, the law leans to the theory that it has full power to perform it in the same efficient manner as a private
person.”].) In most cases, such transactions will lack the coercive element connoted by “impose.” They are typically provided
in competition with the same or similar services provided by others, and the buyers have meaningful choice.
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In some cases, such sales benefit utility ratepayers, a class Proposition 218 and Proposition 26 are intended to protect.
For instance, a water purveyor might have electricity to sell because it operates a reservoir suitable for a hydroelectric
generation. Any revenues generated from electricity sales can be used to offset costs of the water utility. If Proposition 26
were interpreted to apply to wholesale charges in such contexts, it would have the perverse result of increasing fees and
charges by preventing such a cost offset, undermining Proposition 26's stated intent.

= Wholesale water charges. Wholesale water sales can be similar to electricity wholesale sales where buyers have
market power and alternative sources of supply. However, courts are likely to carefully evaluate whether the particular
transaction has characteristics reflective of coercion, such as whether the buyer has meaningful alternatives, whether
the seller offers the supply pursuant to a statutory purpose for which it is organized, or whether the seller is the exclusive
provider of wholesale water in a relevant area. Newhall County Water Dist. v. Castaic Lake Water Agency (2016) 243 Cal.
App.4th 1430 applied Proposition 26 to invalidate a wholesale water charge as lacking the proportionality required by
article XIll C, section 1, subdivision (€)(2), although it appears that the wholesaler conceded application of Proposition 26.

= Recycled water charges. Wastewater treatment can generate recycled water sold for landscape and agricultural
irrigation. In some cases, the costs associated with recycled water are blended into water rates, either because the
recycled water is used for groundwater recharge or because it offsets more costly potable water usage. (Capistrano
Taxpayers Association, Inc. v. City of San Juan Capistrano (2015) 235 Cal.App.4th 1493, 1502 [finding no Prop. 218
violation in this practice].) In other cases, however, recycled water is provided to a marketplace of customers that have
other options for irrigation, such as potable water or groundwater. In those circumstances, a recycled water purveyor
may be able to persuasively argue its lack of monopoly power, the existence of other options, the voluntariness of the
transactions, and the fact that recycled water sales benefit sewer rate payers (much like wholesale electricity sales
benefit ratepayers) makes the recycled water rates lack the coercive element necessary for the rates to be “imposed” so
as to trigger Proposition 26.

C. Exceptions No. 1 & 2: Fees and Charges for Benefits Conferred and Privileges Granted, Services and
Products Provided
Exception No. 1 from the Constitution’s definition of “tax” is for:

A charge imposed for a specific benefit conferred or privilege granted directly to the payor that is not provided

to those not charged, and which does not exceed the reasonable costs to the local government of conferring the
benefit or granting the privilege. (Emphasis added).

Exception No. 2 from the Constitution’s definition of “tax” is for:

A charge imposed for a specific government service or product provided directly to the payor that is not provided
to those not charged, and which does not exceed the reasonable costs to the local government of providing the
service or the product. (Emphasis added).

Under both exceptions, the specific benefit conferred, privilege granted, or government service or product provided must:

® Be granted or provided directly to the payor,;
= Not be provided to those not charged (i.e., no “free-riders”); and
= Not exceed the reasonable costs of providing the benefit, privilege, service or product.*

Therefore, although it is difficult to distinguish between a benefit conferred, privilege granted, and a service or product provided,
there is no practical consequence of doing so as the Constitutional test is the same under the first two exceptions.

42 This limit applies in toto to the service fees collected from all customers. As to apportionment of fees among customers, the final, unnumbered paragraph
of article XIII C, section 1, subdivision (e) controls. It is discussed further below.
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1. What is a “specific benefit?”
The first exception requires that the fee be imposed for a “specific benefit.” A “specific benefit” means a benefit
that is provided directly to a payor and is not provided to those not charged. A specific benefit is not excluded from
classification as a “specific benefit” merely because an indirect benefit to a non-payor occurs incidentally and without
cost to the payor as a consequence of providing the specific benefit to the payor.” (Gov. Code 53758(a).) Government
Code section 53758, subdivision (a) recognizes that providing an indirect benefit to a non-payor does not convert a fee
into a tax. For example, the existence of potable water service obviously contributes to public health for all who visit the
place serviced, “benefiting” them. Yet, it is clear that Proposition 26 is not intended to make water fees taxes. “Specific
benefit” does not mean “sole benefit.” It does seem clear that “specific benefit” under article Xl C, section 1, subdivision
(e)(1) is not the “special benefit” required of an assessment under Proposition 218’s article Xl D, section 4. First, different
language is used (“specific” vs. “special”). Second, Proposition 26 exempts assessments imposed under Proposition 218.
(Cal. Const., art. Xl C, 1, subd. (e)(7).) This suggests these constitutional provisions address different matters.

2. What is a “specific government service?”
The second exception applies to a fee imposed for a “specific government service.” A “specific government service”
means a service that is provided by a local government directly to the payor and is not provided to those not charged.
A specific government service is not excluded from classification as a “specific government service” merely because
an indirect benefit to a nonpayor occurs incidentally and without cost to the payor as a consequence of providing the
specific government service to the payor. “A ‘specific government service’ may include, but is not limited to, maintenance,
landscaping, marketing, events, and promotions.” (Gov. Code § 53758(b).)

Government Code § 53758(b) was enacted to recognize that providing a non payor of a government service with an
indirect benefit does not convert a fee into a tax.

The most significant impact of the “specific service” requirement may be to require government to articulate the facilities
or services that the fee will fund. Only if the government states what a fee is to fund can it demonstrate the fee does not
do more than fund those activities, as Proposition 26 requires.

3. What does “directly to the payor” mean?
The first two exceptions require a charge to be imposed for a benefit, privilege, service, or product granted or provided
“directly to the payor” and not “to those not charged.” The phrase “directly to the payor” did not appear in revenue law
before Proposition 26. The following sources are helpful in attempting a definition of this new phrase:

B A charge that is paid by a “discrete group that receives a benefit or a service or a permanent public improvement
which inures to the benefit of that discrete group” is not a tax. The public may be incidentally benefitted, but the
discrete group is specifically benefitted by the expenditure of the revenues from the fees. (Evans v. City of San
Jose (1992) 3 Cal.App.4th 728, 738; see also Gov. Code § 53758 [defining “specific benefit” for purposes of Prop.
26].)

m User fees are “those which are charged only to the person actually using the service ... . [A] user fee is a payment
for a specific commodity purchased.” (Isaac v. City of Los Angeles (1998) 66 Cal.App.4th 586, 597.)

® The Legislative Analyst’s Impartial Analysis of Proposition 26 states: “The change in the definition of taxes would
not affect most user fees.... This is because these fees and charges generally comply with Proposition 26's
requirements already,” because they are paid by users of a service or a program that does not benefit the public
broadly. (2010 Ballot Pamphlet at p. 58.)
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® By contrast, a charge that does not inure to the benefit of any particular group, but benefits the public as a whole
is a tax. (Bay Area Cellular Telephone Co. v. City of Union City (2008) 162 Cal.App.4th 686, 696 [a charge based not
on actual or estimated use of emergency services, but on presence of a telephone line which could be used to
call the City's emergency communication system, is a tax]; see also Newhall County Water District v. Castaic Lake
Water Agency (2016) 243 Cal.App.4th 1430.)

® A water agency violated the “directly to the payor” requirement when it included in its charge to its retail water
purveyor customers a cost component that reflected customers’ use of groundwater because the agency did not
provide groundwater to those customers. (Newhall County Water District v. Castaic Lake Water Agency (2016) 243
Cal.App.4th 1430.)

From this summary, the authors of this Guide conclude “directly to the payor” means a specific and identifiable benefit,
privilege, service, or product provided to a person who is charged, which has only incidental benefit to the public. (See
also Schmeer v. County of Los Angeles (2013) 213 Cal. App.4th 1310, 1327 fn. 5 [Prop. 26 concerned with funding services
provided “directly” by government, not via its regulation of private retailers].)

4. What are the “reasonable costs?”
The phrase “does not exceed the reasonable costs” reflects the apparent intention to maintain the Proposition 13
standard for service and regulatory fees established before Proposition 26 was drafted. The language is identical
to statutory language distinguishing fees from the special taxes for which Proposition 13 requires two-thirds voter
approval® and from the burden of proof provision of the unnumbered, final paragraph of article Xlll C, section 1,
subdivision (e) (discussed below). That provision imposes on local government the burden to prove, among other
things, “that the amount is no more than necessary to cover the reasonable costs of the governmental activity, and that
the manner in which those costs are allocated to a payor bear a fair or reasonable relationship to the payor’s burdens on,
or benefits received from, the governmental activity.” This language restates law first articulated in Beaumont Investors v.
Beaumont Cherry Valley Water District (1985) 165 Cal.App.3d 227 [water fee must be shown not to exceed service cost,
else it is a special tax requiring voter approval under Prop. 13], and cited in later “special tax” cases including Sinclair
Paint. (Sinclair Paint Co. v. State Board of Equalization (1997) 15 Cal.4th 866, 878; San Diego Gas & Electric Co. v. San
Diego County Air Pollution Control Dist. (1988) 203 Cal.App.3d 1132, 1146.)*

Two courts have noted the language of the final paragraph of Article XIIIC, section 1, subdivision (e) tracks the language
of Proposition 13 “special tax” cases “nearly verbatim.” (Griffith v. City of Santa Cruz (2012) 207 Cal.App.4th 982, 996,
Southern California Edison Company v. Public Utilities Com. (2014) 272 Cal.App.4th 172, 199.) They therefore freely cite
pre-Proposition 26 “reasonable costs” cases to construe the more recent measure.

Numerous cases consider assertions that the state and local government's fees are taxes. Summarizing them, the
California Supreme Court recently noted that regulatory fees “need not be finely calibrated to the precise benefit each
individual fee payor might derive.” (California Farm Bureau Federation v. State Water Resources Control Bd. (2011) 51
Cal.4th 421, 438.) Proportionality is “measured collectively,” not individually, “considering all ratepayers.” (Ibid.,; 616 Croft
Ave., LLC v. City of West Hollywood (2016) 3 Cal.App.5th 621, 207 Cal.Rptr.3d 729, 738-739.) Thus, a fee is not a tax
merely because some ratepayers pay a disproportionate amount. (/bid.) Nonetheless, California Farm Bureau concluded
by directing the trial court to determine the costs of the regulatory activity “keeping in mind that a government agency
should be accorded some flexibility in calculating the amount and distribution of a regulatory fee” while ultimately
determining whether the fee program “providels] a fair, reasonable, and substantially proportionate assessment of all
costs related to the regulation of affected payors.” (/d. at 442.) Thus, while it seems clear that individual precision is not
required, some reasonable level of apportionment is required.

43 Gov.Code § 50076 added in 1979 stating that fees are not special taxes if they do “not exceed the reasonable cost of providing the service or regulatory
activity for which the fee is charged.”

44 As Schmeer v. County of Los Angeles (2013) 213 Cal. App.4th 1310, 1322, Proposition 26 “was largely a response to Sinclair Paint”
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Proposition 26 cases have generally upheld fees against this standard. A fee for residential rental unit inspections of $45
per property plus $20 per unit was upheld based on evidence suggesting the revenue generated would be equal to or
less than that necessary to provide the inspections, and based on the reasonable relationship between the fee and the
work required. (See Griffith v. City of Santa Cruz (2012) 207 Cal.App.4th 982, 997 [noting that larger fees are imposed on
those requiring more work].) Similarly, a California Public Utilities Commission surcharge collected from electric utility
rate payers to fund public goods programs was upheld. (Southern California Edison Company v. Public Utilities Com.
(2014) 272 Cal.App.4th 172.)

However, one recent case indicates that more precision is required when the payor group is smaller. In Newhall County
Water District v. Castaic Lake Water Agency (2016) 243 Cal.App.4th 1430, the court found that, for a wholesale water
agency with only four customers,

the only rational method of evaluating their burdens on, or benefits received from, the governmental activity,
is individually, payor by payor. And that is particularly appropriate considering the nature of the Proposition
26 exemption in question: charges for a product or service that is (and is required to be) provided ‘directly to
the payor.” Under these circumstances, allocation of costs ‘collectively,” when the product is provided directly
to each of the four payors, cannot be, and is not, a “fair or reasonable” allocation method.” (Art. XIll C, § 1,
subd. (e), final par.).”+

(Id. at pp. 1443-44.)

p PRACTICE TIP:

The apportionment language of Proposition 26's article XIII C, section 1, subdivision (e) [final par.] (“fair
or reasonable relationship”) differs from the apportionment language of Proposition 218's article XIII
D, section 6, subdivision (b)(3) (“proportional cost of the service attributable to the parcel”). Therefore,
Proposition 218 authorities should be used cautiously as analogous authority for these issues under
Proposition 26, and vice versa. This point is discussed further below.

5. Specific applications

a. Gas and electric utility rates
Gas and electricity service charges are exempt from Proposition 218 (Article XlIl D, § 3(b)), but not Proposition 26.

Proposition 218 prevents local government providers of water, sewer, and refuse collection services from transferring
the proceeds of rates for those services to the local government’s general fund without demonstrating that doing so is
justified by costs borne by the general fund associated with the utility. (Howard Jarvis Taxpayers Ass’n v. City of Fresno
(2005) 127 Cal.App.4th 914 [charter-authorized payment in lieu of taxes by water, sewer and trash utilities violated
Prop. 218 unless cost justified]; Howard Jarvis Taxpayers Ass’n v. City of Roseville (2002) 97 Cal.App.3d 637 [same as to
franchise fee charged to water, sewer and trash utilities].)

Accordingly, gas and electric service fees imposed by public utilities constitute taxes under Proposition 26 unless they:

= Are imposed pursuant to legislation which predates its adoption in 2010; or

= Comply with one of its exceptions, such as the exception of § 1(e)(2) for “[a] charge imposed for a specific
government service or product provided directly to the payor that is not provided to those not charged, and which

45 The court of appeal distinguishes Griffith v. City of Santa Cruz (2012) 207 Cal.App.4th 982, p. 997, which had cited California Farm Bureau Federation
v. State Water Resources Control Bd. (2011) 51 Cal.4th 421, p. 438. In both those cases, sufficiently large numbers of payors were involved to justify the
administrative convenience of class-by-class (rather than customer-by-customer) rate-making.
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does not exceed the reasonable costs to the local government of providing the service or product.”

Transferring funds from a gas or electric utility to a local government’s general fund without a cost justification is
evidence the fee exceeds the reasonable cost of providing the service and therefore constitutes a tax under Proposition
26. Accordingly, agencies that benefit from transfers from gas and electric utilities must rely on the fact that Proposition
26 is not retroactive, as discussed above, or demonstrate that those transfers are justified by costs borne by the general
fund for the benefit of the utility.

These issues are before the California Supreme Court as this Guide is written in Citizens for Fair REU Rates, et al. v. City of
Redding, et al., Supreme Court Case No. 5224779, reviewing the Court of Appeal decision previously published at 233 Cal.
App.4th 402. The questions presented are:

® |s a payment in lieu of taxes (PILOT) transferred from the city utility to the city general fund a “tax” under
Proposition 26 (Cal. Const., art. XIIl C, § 1, subd. (1)(e))?

= Does the exception for “reasonable costs to the local government of providing the service or product” apply to the
PILOT (Cal. Const., art. XIIl C, § 1, subd. (1)(e)(2))?

® Does the PILOT predate Proposition 26?

In addition to the arguments raised in the Redding litigation, some local agencies may defend their General Fund
transfers because they were approved by the voters. Many city charters authorize transfers to general funds on various
theories (in-lieu of property taxes, in-lieu of franchises, return on investment, profit). Since the charter provision requires
voter approval, the city may argue that the levy complies with Proposition 26 because it received voter approval.

To prevail on such an argument, a local government would have to distinguish Howard Jarvis Taxpayers Ass’n v. City of
Fresno (2005) 127 Cal.App.4th 914, or persuade an appellate court to decline to follow it.

b. Tipping Fees at local government-owned landfills

A tipping fee (sometimes referred to as a gate fee) is a charge levied upon waste received at a landfill or transfer station.
In 1988, the Legislature adopted the Waste Management Act to reduce solid waste. Local agencies responsible for waste
disposal in their boundaries were obliged to enact comprehensive waste management plans to eventually divert half of
their trash from landfills to preserve landfill capacity in California. (City of Alhambra v. PJ.B. Disposal Co. (1998) 61 Cal.
App.4th 136, 138; Valley Vista Services, Inc. v. City of Monterey Park (2004) 118 Cal.App.4th 881, Public Resources Code

§ 40000(e).)*¢ The act allows local agencies to determine aspects of solid waste handling of local concern, including
charges and fees. (Public Resources Code § 40059.) Local agencies typically charge “tipping fees” to fund waste diversion
programs and other service costs.

For example, Alameda County adopted a Recycling Plan that included:

= A countywide source reduction program to minimize the generation of refuse, including residential and commercial
recycling programs; and
= Recycled product market development and purchase preference programs.
(City of Dublin v. County of Alameda (1993) 14 Cal.App.4th 264.)

46 Other reasons cited for the reduction, recycling, or reuse requirement were conservation of water, energy, and other natural resources.
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A $6 per ton “tipping fee” at county landfills funded the plan. The City of Dublin challenged the fee as a special tax. In
upholding the fee, the court analyzed whether the charges “bear a fair or reasonable relationship to the payor’s burdens
on or benefits from the activity at issue.”* The court noted the plan’s goal was:

reduction of the refuse landfilled in the county. Whether or not that goal is accomplished will have effects
on the maintenance, operation, and longevity of the existing landfills, as well as on the need to develop new
sites. The surcharge is directly related to the burdens imposed by the payors on the landfills; it is imposed
on waste haulers based on tonnage, and will be passed on to those who generate the waste in the form of
increased garbage collection rates. Thus the surcharge is intended to distribute the financial burden of source
reduction in proportion to the contribution of each waste generator to the problem, and at the same time it
provides incentives for the control and reduction of waste generation.

(City of Dublin v. County of Alameda, supra, 14 Cal.App.4th at p. 285 (citing San Diego Gas & Electric Co. v. San Diego
County Air Pollution Control District (1988) 203 Cal.App.3d 1132.)

The authors of this Guide conclude that the tipping fee described in City of Dublin is outside Proposition 26’s definition of
“tax” for three reasons:

1. Article XlIl C, section 1, subdivision (e)(1) excepts “a charge imposed for a specific benefit conferred or
privilege granted directly to the payor that is not provided to those not charged, and which does not exceed
the reasonable costs to the local government of conferring the benefit or granting the privilege.” Lawfully
operated landfill services provide a specific benefit to the payor of the tipping fee that is not provided to
those not charged. A local government defending a tipping fee must demonstrate the amount is no more than
necessary to cover the reasonable costs of operating the landfill lawfully.

2. Art. XlIl C, section 1, subdivision (e)(4) excepts a charge imposed for entrance to or use of local government
property. To the extent that the landfill is owned and operated by the local government, the “tipping fee" is a
charge imposed to enter and use the property.

3. To the extent that a “tipping fee” is passed on to the customer who places refuse at the curb, the “tipping fee”
is part of the refuse collection rate. To the extent they are imposed by a public agency, refuse collection rates
may be property-related fees subject to Proposition 218 and would thus fall under the exception in Article
XIIIC, section 1, subdivision (e)(7).4

¢. Non-property-based business improvement districts
State law authorizes two kinds of business improvement district (BID) assessments — assessments on real property and
assessments on businesses without respect to land ownership. Real property assessments must comply with Proposition
218 and, therefore, fall under the Proposition 26 exception in Article XlIl C, section 1, subdivision (e)(7).

BID assessments against businesses, by contrast, are not levies or charges “upon real property ... for a special benefit
conferred upon the real property.” (Cal. Const. art. Xl D, § 2, subd. (b)). Consequently, they are not subject to Proposition
218. (Howard Jarvis Taxpayers Ass’n v. City of San Diego (1999) 72 Cal.App.4th 230.)

Assessments against businesses are most often levied under the Parking & Business Improvement Area Law of 1989
(Streets & Highways Code § 36500 et seq.) (“the 1989 Act”) or comparable charter city ordinances. These assessments
fund a variety of services, including security programs, street and sidewalk cleaning, installation and maintenance of
landscaping, banners and street furniture, street fairs, concerts and events, and advertising and marketing services.
Under the 1989 Act, assessments must be levied on the basis of the estimated benefit to the businesses and property in
a district. (Streets & Highways Code § 36536.)

47 Proposition 26 adopts this standard of review.

48 See discussion in Part IL.A.6 of this Guide below regarding whether refuse collection rates are property-related fees subject to Proposition 218.
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Under article Xlil C, section 1, subdivision (e)(1), a BID assessment is not a tax if it is “a charge imposed for a specific
benefit conferred or privilege granted directly to the payor that is not provided to those not charged, and which does not
exceed the reasonable costs to the local government of conferring the benefit. ...”

Non-property assessments against business are based on the benefit to those businesses of activities funded by the
assessments. Therefore, at least some assessments against businesses could fall within this exception. But the exception
applies only if the “specific benefit” is conferred “directly” to the business being assessed and the benefit is “not provided
to those not charged.”

It is not clear how these requirements will be applied to an assessment on a business. An argument can be made that
security patrols in the vicinity of assessed businesses are provided directly to the businesses and are only provided

to those businesses being assessed. At least one appellate court accepted this reasoning in the property assessment
context. (Dahms v. Downtown Pomona Property Ass’n (2009) 174 Cal.App.4th 708, 722.) That case did not apply
Proposition 26's “specific benefit” standard, but rather applied Proposition 218's requirement that a “special benefit”
must “affect the assessed property in a way that is particular and distinct from [its] effect on other parcels and that real
property in general and the public at large do not share.” (/d. (internal quotation omitted).)

A contrary argument can also be made that a service or program, such as street furniture or concerts, provided to an
area, rather than directly to a business, is also “provided” to the general public. Therefore, the service or program is
“provided” to those not charged and the assessment falls outside the protection of Proposition 26's first exception.

Another area of uncertainty concerns hotel and tourism BID assessments. These levy assessments against hotels (usually
based on gross revenue or on occupied room nights) to fund marketing and similar services. Arguably, the benefits of
marketing a community may extend beyond those hotels assessed, and therefore, those businesses not assessed may
realize a benefit from the services funded. A “specific benefit” is not excluded from classification as such merely because
an indirect benefit to a nonpayor occurs “incidentally and without cost to the payor as a consequence of providing the
specific benefit to the payor.” (Gov. Code § 53758(a).)

An argument might also be made that business assessments actually are service charges despite being cast in BID law,
and in many local ordinances, as benefit assessments. Under this argument, the applicable exception would be that of
article XlIl C, section 1, subdivision (€)(2), which excepts charges “imposed for a specific government service or product
provided directly to the payor that is not provided to those not charged, and which does not exceed the reasonable costs
to the local government of providing the service or product.”

This argument could deflect a claim that while BID services are provided “directly” to business, they “benefit” the public.
But it would also invite a new question — whether the services “are provided those not charged.”

The Property and Business Improvement District Act of 1994 (Streets and Highways Code § 36600 et seq.) also permits
business-based assessments, but is more commonly used for property-based assessments. Nevertheless, the 1994 Act
was amended in 2014 to provide:

® Assessments for the purpose of conferring special benefit upon real property or businesses in a business district
are not taxes even if property or persons not assessed receive incidental or collateral effects that benefit them
(Sts. & Hy. Code § 36601(d)); and

® Activities undertaken for the purpose of conferring special benefits inherently produce incidental or collateral
effects that should not be considered when determining whether only “specific benefits” are provided to the
payor (Sts. & Hy. Code § 36601(h)(2).).
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Business assessments have been litigated under Proposition 26 but, to date, no published appellate ruling has reached
the merits of the issue. (Inland Oversight Committee v. City of Ontario (2015) 240 Cal.App.4th 1140, 1145 & fn. 4 [trial
court rejected claim for lack of standing; Court of Appeal dismissed for untimely notice of appeal but noted in footnote it
agreed with the trial court’s standing ruling].)

d. Municipal bus, trolley, or other transportation services
There may be a reasonable argument that bus, trolley, or similar transportation fares are not “imposed” and thus outside
the scope of Proposition 26 given there are competing sources of transportation service. However, in many jurisdictions,
transportation services that meaningfully compete with public transit do not exist. Nevertheless, the authors of this
Guide conclude such charges are not “imposed” as no one is compelled to use transit and, if they were, these charges
are also exempt under article Xl C, section 1, subdivision (e)(2), which is subject to the reasonable cost-of-service
test. It is also possible to argue transit charges are exempt under article Xl C, section 1, subdivision (e)(4) as charges
imposed for use of government property (which exemption is not subject to a cost-of-service test). However, it may be
difficult to persuasively argue a fee payor is meaningfully “using” property when they have no control over it. It seems
more plausible that they are receiving a service: the distinction here is analogous to that between renting a car (use of
property) and hailing a cab (a service). These issues may require further clarification by the courts. In any event, most
transit fees are very heavily subsidized, making it unlikely that a plausible Proposition 26 challenge to such fees can be
made.

e. Park and recreation service fees
For purposes of Proposition 26, park and recreation fees can be divided into two general categories — those best
analyzed under article XIIl C, section 1, subdivision (e)(2)’'s exception for service fees, and those best analyzed under its
section 1, subdivision (e)(4) exception for fees for the use of government property.

The service fee category includes those for lessons, transportation, child care, etc. This exception limits such fees to “the
reasonable costs to the local government of providing the service” if they are “imposed” and fund government, which
may rarely be the case. Most such fees are voluntary and some fund private concessionaires, not government.

The use-of-property category includes fees imposed for admission to parks, rental of government tangible property (like
bikes, boats, and recreation equipment) and real property (like sport fields and meeting rooms) are best analyzed under
§ 1(e)(4d).

Are charges for services offered in connection with recreational, cultural, educational, or other similar programs subject
to Proposition 26?

Many local governments own and operate a wide variety of park, recreation, and cultural facilities. These may include
tennis courts, golf courses, fitness centers, swimming pools, museums, interpretive centers, and other similar civic
facilities. Agencies frequently provide classes, lessons, and other recreational, cultural, and educational programs at
those facilities — often in competition with private enterprise. Additionally, agencies may sponsor running, cycling, or
similar athletic events for which a participation fee is charged. Although admission charges are covered by article XIIIC,
section 1, subdivision (e)(4)'s exception for charges “imposed for entrance to or use of local government property,”
there is a question whether charges for lessons, classes, or programs fall within the exception as a “use” of property, or
whether the charges are “imposed” at all and, if not, excluded from the reach of Proposition 26’s definition of “tax” for
that reason.

There is a reasonable argument that charges for a lesson, class, program, and other participation are not “imposed”
within the meaning of Proposition 26 because the participants have meaningful private market options and participation
is meaningfully voluntary.
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If such charges are “imposed” (which may rarely if ever be the case) and fund government (as Schmeer v. County of Los
Angeles requires to trigger Proposition 26), Proposition 26's exceptions for conferring a benefit or privilege (article Xlil
C, § 1, subd. (e)(1)) or providing a service or product (article Xl C, § 1, subd. (e)(2)) would appear to apply as long as the
cost-of-service test is met.

f. Booking fees: city and special district arrestees into county jails

A county may impose a fee upon a city, special district, school district, community college district, college, or university
for reimbursement of county expenses incurred with respect to the booking or other processing of persons arrested by
an employee of the entity paying the fee. (Gov. Code § 29550.) Such a fee may not exceed the actual administrative costs
incurred in booking or otherwise processing arrested persons. (/d., subd. (a)(1).)

Booking fees may be exempt from the definition of “tax” under article Xl C, section 1, subdivision (e)(2) as imposed for
a “specific government service” (booking or other processing of persons who have been arrested) if they do not exceed
the actual administrative costs incurred in booking or otherwise processing arrestees. However, booking fees might not
fall into the exception since they are charges for a service that is in fact provided to those not charged. For example, the
California Highway Patrol is not charged to book or otherwise process those it arrests.

Before concluding that a booking fee is a “tax” under Proposition 26, consideration should be given to the following:

= What incidence is there, if any, of CHP bookings into county jails?

= Are there agencies other than the CHP that are not charged a booking fee but book arrested persons into the
county jail? For example, does a warden of the State Fish and Game Department with the power to arrest and
book persons into the county jail?

® Does sovereign immunity prevent imposing a fee on the state (CHP or Fish and Game Department), thereby
negating the exception for providing a service for those not charged?

= Are these bookings funded by other funds such that the booking fees paid by local governments do not subsidize
those services? Proposition 26 does not seem animated by a fear that government is charging some service
recipients too little. Rather it reflects a concern that others not subsidize “free riders.”

Even if a persuasive argument can be made that booking fees are taxes, Proposition 26 is not retroactive and counties
may therefore maintain booking fees in place under local legislation that existed before November 3, 2010.

& Low-income discounts and cross-subsidies

Under well-settled law predating Proposition 26, fees that exceed cost of service to fund discounts to other fee payors
are taxes.*” A Proposition 218 case renews the point. (Green Valley Landowners Association v. City of Vallejo (2015)

241 Cal.App.4th 425, 439 [City had no duty to blend costs of two water service systems to benefit those served by

the more expensive system].) The “Findings and Declarations of Purpose” of Proposition 26 do not support a different
interpretation. They focus on local governments having “disguised new taxes as ‘fees’ in order to extract even more
revenue from California taxpayers without having to abide by these constitutional voting requirements.”

Proposition 26 does not permit a local agency to fund a low-income discount with revenue from fees charged to other
customers since doing so would mean that the local agency would be requiring higher-income rate payers to subsidize
lower-income customers. This would mean that the local agency was imposing fees that exceed the cost of providing the
service to those customers.

49  For example, Government Code section 50076 provides that a “special tax [subject to two-thirds voter approval requirement of Proposition 13, Art. XIII
A § 4] shall not include any fee which does not exceed the reasonable cost of providing the service or regulatory activity for which the fee is charged and
which is not levied for general revenue purposes,” And Article XIII B, § 8, subd. (c) of the California Constitution defines “proceeds of taxes” subject to the
Gann limit to “include, but not be restricted to, all tax revenues and the proceeds to an entity of government, from ... regulatory licenses, user charges,
and user fees to the extent that those proceeds exceed the costs reasonably borne by that entity in providing the regulation, product, or service ...”
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D. Exception No. 3: Regulatory Fees and Charges

1. Introduction
In 1991, the Legislature enacted the Childhood Lead Poisoning Prevention Act of 1991. The new law provided evaluation,
screening, and medically necessary follow-up services for children who had suffered lead poisoning. These services
were entirely supported by fees imposed on manufacturers or other persons contributing to environmental lead
contamination. Sinclair Paint Company argued the new fee was a “tax” because the revenues do not reimburse the State
for special benefits conferred on manufacturers of lead-based products nor compensate it for government privileges or
services to those manufacturers. The California Supreme Court rejected Sinclair Paint’s argument, holding the challenged
fee fell within a “third recognized category” of fee that did not depend on government conferred benefits or privileges: a
regulatory fee. Sinclair Paint Co. v. State Bd. of Equalization (1997) 15 Cal.4th 866. A regulatory fee requires the fee payor
to bear a fair share of the cost of mitigating the adverse effects their products created in the community.>°

Proposition 26 was enacted in response to Sinclair Paint. The Legislative Analyst’s Impartial Analysis of the 2010 measure
explained that local governments imposed two types of regulatory fees: fees to recover the cost of regulating a fee payor
(such as fees on restaurants for health inspections); and fees to recover the cost of programs to achieve particular public
goals or to offset the public or environmental impact of a fee payor’s activities (such as an oil recycling fee, hazardous
materials fee, and fees on alcohol retailers). Proposition 26 restricts the second category.

Exception No. 3 from Proposition 26's definition of “tax” is:

A charge imposed for the reasonable regulatory costs to a local government for®' issuing licenses and
permits, performing investigations, inspections, and audits, enforcing agricultural marketing orders,? and
the administrative enforcement and adjudication thereof.5

2. What types of fees and charges are exempt as “regulatory fees?”
This exception will cover a wide range of local government fees that are imposed to pay for regulatory activity, such as:
issuing building permits; conducting fire inspections; abating weeds on private property when the property owner fails to
do so; performing sales tax audits; and conducting inspections of rental housing. The exception is for a charge imposed
to pay for a program that regulates the activity or business of the fee payor. Regulatory fees are valid despite the absence
of any perceived "benefit” accruing to the fee payer. (California Farm Bureau Federation v. State Water Resources Control
Board (2011) 51 Cal.4th 421, 438.)

The exception does not cover a levy imposed to pay to mitigate or offset the impacts of a fee payor’s activities. Such
alevy is a "tax” unless it is imposed as a condition of property development or falls within another exception to
Proposition 26.

50 A development impact fee imposed pursuant to Government Code section 66000 et seq. is a “regulatory fee” specifically excepted from the definition of
“tax” added by Proposition 26 (Cal. Const., art. XIII C, § 1, subd. (¢)(6)).

51 The version of this exception applicable to the State uses the phrase “incident to” rather than “for” (Compare Cal. Const. art. XIIT A, § 3, subd. (b)(3) with
art. XIII G, § 1, subd. (e)(3)This distinction is discussed above at section I.A.6 of this guide.

52 “Enforcing agricultural marketing orders”is found in the exception applicable to the State as well. See art. XIIIA, §3(b)(3). Including “enforcing
agricultural marketing orders” in the local government provision of Proposition 26 appears to be in error, as local governments neither issue nor enforce
agricultural marketing orders. Marketing Orders and Marketing Agreements are authorized by the California Marketing Act of 1937 (Division 21 of the
California Food and Agricultural Code).

53 Itis not entirely clear what “thereof” modifies, but the history of Proposition 26 suggests it should be read expansively to allow enforcement and
adjudication of all of the other regulatory activities listed here - licensing, inspections, etc., an interpretation which is supported by ballot materials as
discussed below.
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3. What did Proposition 26 leave unchanged?
Aside from converting some regulatory fees to taxes, Proposition 26 did not otherwise make significant changes to
prior law:

® In 1988, the Court of Appeal held a “special tax” does not include fees charged in connection with regulatory
activities that do not exceed the reasonable cost of providing services necessary to the activity for which the fee
is charged, which are not levied for unrelated revenue purposes. “[Tlo show a fee is a regulatory fee and not a
special tax, the government should prove (1) the estimated costs of the service or regulatory activity, and (2) the
basis for determining the manner in which the costs are apportioned, so that charges allocated to a payor bear a
fair or reasonable relationship to the payor’s burdens on or benefits from the regulatory activity.” (San Diego Gas
& Electric Co. v. San Diego County Air Pollution Control Dist. (1988) 203 Cal.App.3d 1132, 1145-1146.) The second
prong of this test is repeated verbatim in the final, unnumbered paragraph of article XIll C, section 1, subdivision
(e) and the first prong is paraphrased there. Plainly, Proposition 26 was intended to maintain this earlier standard.
Courts have so concluded: “This language repeats nearly verbatim the language of prior cases assessing whether
a purported regulatory fee was indeed a fee or a special tax.” (Griffith v. City of Santa Cruz (2012) 207 Cal.App.4th
982, 996, see also Southern California Edison Company v. Public Utilities Commission (2014) 227 Cal.App.4th 172,
199 [citing Griffith].)

® |n 2001, the California Supreme Court upheld an inspection fee on private landlords against a challenge that the
fee was a property-related fee under Proposition 218. The Court found the fee to be imposed “not because a
person owns property but because the property is being rented.” The fee is imposed only on those landowners
who chose to engage in the residential rental business and only while they are operating the business. (Apartment
Association of Los Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4th 830 (Apartment Association).)

® In 2011, the Supreme Court was asked to determine the validity of a fee the State Water Resources Control Board
imposed on water appropriators. The Court analyzed the language quoted above from San Diego Gas & Electric
and restated in Proposition 26. The Court concluded a fee charged in connection with regulatory activities that
does not exceed the reasonable cost of providing services necessary for the activity for which the fee is charged
and that is not levied for unrelated revenue purposes is not a tax. (California Farm Bureau Federation v State
Water Resources Control Board (2011) 51 Cal.4th 421.) The relevant question was whether the State had produced
evidence to show the estimated costs of the regulatory activity and the basis for determining the manner in which
the costs are apportioned so that charges allocated to a payor bear a fair or reasonable relationship to the payor’s
burdens or benefits from the regulatory activity.

In light of this history, the first post-Proposition 26 regulatory fee case was not surprising in its conclusion to uphold a
rent registration fee on landlords.> A residential landlord in the City of Santa Cruz challenged the city’s fee for annual
inspections of residential rental properties. The petitioner acknowledged Apartment Association but argued Proposition
26 was enacted to undermine that Proposition 218 ruling. The Court of Appeal noted the fee was imposed to cover the
cost of inspections and is, therefore, expressly exempt from the Proposition 26 definition of “tax.” (Cal. Const., art. XlII C,
§ 1, subd. (e)(3).) The city also offered evidence the amount collected is ho more than necessary to cover the reasonable
costs of the program, and that the manner in which those costs are allocated to the payor bear a fair or reasonable
relationship to the payor’s burdens on, or benefits from the governmental activity. (Griffith v. City of Santa Cruz (2012) 207
Cal.App.4th 982.) Notably, this evidence was not a comprehensive cost-of-service analysis prepared by an independent
consultant, but rather a declaration of the department head responsible for the inspection program reciting the
estimated costs, the predicted number of inspections, and the resulting average cost per inspection. (Griffith, supra, 207
Cal.App.4th at p. 997.) The case thus suggests that Proposition 26's cost of service requirement is no more demanding
than earlier law.

54 All parties in California Farm Bureau agreed the fee was not challenged based upon Proposition 26. (51 Cal.4th at p. 428 fn.2.)

LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE 69



CHAPTER 4: FEES

4. What are reasonable regulatory costs?
Several recent court decisions have discussed how “reasonable costs” are measured and how those costs must be
allocated to the payor to demonstrate that the costs bear a fair or reasonable relationship to the payor’s burden on, or
benefits from the program. The recent case law establishes the following principles:

= Costs need not be “finely calibrated to the precise benefit each individual fee payor might derive.” (Griffith v. City
of Santa Cruz (2012) 207 Cal.App.4th 982, 997.)

® The payor’s burden or benefit from the program is not measured on an individual basis. Rather, it is measured
collectively, considering all fee payors. (Griffith v. City of Santa Cruz (2012) 207 Cal.App.4th 982 but see Newhall
County Water District v. Castaic Lake Water Agency (2016) 243 Cal.App.4th 1430, pp. 1443-1444 [agency with
just four customers had no administrative need to make rates by customer class and therefore must make rates
customer-by-customer].)

= A local government can only impose regulatory fees if it has the power to regulate. (Newhall County Water
District v. Castaic Lake Water Agency (2016) 243 Cal.App.4th 1430, 1449 [water importer could not base fees on
customer’s use of its groundwater rights, as the importer had no statutory power to regulate groundwater usel.)

® Demonstrating that the amount collected is no more than is necessary to cover the reasonable costs of the
program is satisfied by estimating the approximate cost of the activity and demonstrating that this cost is equal to
or greater than the fee revenue to be received. (Griffith, supra, 207 Cal.App.4th at p. 997.)

5. Do reasonable regulatory costs include the costs of rule-making?
The authors of this Guide conclude that, under Proposition 26, a fee can be used to pay for rule making for a regulatory
program, rather than being restricted only to regulation per se — i.e., the implementation of such rules.

Section 1(e)(3)'s exception covers the range of activities that an agency would perform in order to regulate a business or
activity. The enactment of regulations or rules is a necessary aspect of these activities. “[AJdministrative enforcement and
adjudication thereof” implies the existence of rules to be applied or adjudicated.

Moreover, the ballot arguments in favor of Proposition 26 make it clear that the proposition was not intended to bar the
use of fees to create regulations:

PROPOSITION 26 PROTECTS ENVIRONMENTAL AND CONSUMER REGULATIONS AND FEES
Don't be misled by opponents of Proposition 26. California has some of the strongest environmental and
consumer protection laws in the country. Proposition 26 preserves those laws and PROTECTS LEGITIMATE
FEES SUCH AS THOSE TO ... FUND NECESSARY CONSUMER REGULATIONS.

This supports a conclusion that Proposition 26 was not intended to prohibit the use of a fee to fund regulatory
rulemaking.

This conclusion is also consistent with the “Findings and Declarations of Purpose” in the uncodified § 1 of Proposition 26,
which explains the purpose of Proposition 26 is to prohibit fees that “are not part of any licensing or permitting program.”
(Proposition 26, § 1, subd. (e).) Proposition 26's proponents sought to prohibit fees imposed on an industry to fund
mitigation of conditions caused by that industry — such as levying a fee on paint manufacturers to pay for lead testing

in children — but not to directly regulate that industry. This prohibition would not apply to the preparation of regulations
that would be applied to that industry.

Moreover, cases construing Propositions 218 and 26 to date have allowed recovery of all the costs of a service or
regulatory program from stranded debt, to general administration and overhead, to planning for future service delivery.
(E.g., Howard Jarvis Taxpayers Ass’n v. City of Fresno (2005) 127 Cal.App.4th 914, 927 [under Proposition 218, City could
recover cost of utility impacts on streets and public safety services only if cost justification provided]; Griffith v. Pajaro
Valley Water Management Agency (2013) 220 Cal.App.4th 586, 598 [Proposition 218 fee could recover debt service costs];
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Moore v. City of Lemon Grove (2015) 237 Cal.App.4th 363, 369 [“Respondents may appropriately spend these [Prop.

218 sewer] fees on anything related to the maintenance and management of the sewer system. We consider ‘all the
required costs of providing service, short-term and long-term, including operation, maintenance, financial, and capital
expenditures.”] (citing Howard Jarvis Taxpayers Ass’n v. City of Roseville (2002) 97 Cal.App.4th 637, 648); Griffith v. City of
Santa Cruz (2012) 207 Cal.App.4th 987, 997 [upholding cost justification of housing inspection fee under Prop. 26].)

As it is not possible to regulate without regulations, preparing regulations is an appropriate cost of regulation and, in the
judgment of the authors of this guide, within the exemption of article XIll C, section 1, subdivision (e)(3).

6. How does Proposition 26 affect regulatory fees and charges designated to protect the

environment, public health, and quality of life?
Under Proposition 26's third exception for regulatory fees, a fee may be imposed to recover the reasonable regulatory
costs of “issuing licenses and permits, performing investigations, inspections, and audits, enforcing agricultural marketing
orders, and the administrative enforcement and adjudication thereof.”

Because the history of this measure involves the proponents’ dissatisfaction with Sinclair Paint Co. v. State Board of
Equalization,® and because the ballot arguments support “legitimate fees such as those to ... fund necessary consumer
regulations,” it may be helpful to review the difference between the Court of Appeal and Supreme Court opinions in
Sinclair. The Court of Appeal opinion stated:

[Tlhere is nothing on the face of the [Childhood Lead Poisoning Prevention] Act to show the fees collected are
used to regulate Sinclair ... . The Act does not require Sinclair to comply with any other conditions; it merely
requires Sinclair to pay what the Department determines to be its share of the program cost.

(Sinclair Paint Co. v. State Bd. of Equalization (1996) 52 Cal.Rptr.2d 572, 578 depublished by grant of review.) The Supreme
Court viewed it differently. That the fee was not part of the “regulatory program” did not mean the state could not require
the mitigation of Sinclair's impacts on childhood health. (Sinclair Paint Co. v. State Bd. of Equalization (1997) 15 Cal.4th
866, 877-878.) A local agency, therefore, should ask the following questions when determining whether its fee comes
within this exception:

= |s the fee payor regulated?
® |f so, what is the regulatory program?
= Does the program involve the issuance of a license or permit or authorize or require an investigation, inspection or
audit?
The following hypothetical regulatory fees demonstrate the types of regulatory fees affected by article Xlll C, section 1,
subdivision (e)(3):

® A city imposes a business license fee on businesses that sell alcoholic beverages. The fee funds a program to
address public nuisances associated with those sales that do not arise on or adjacent to the site of the beverage
sales. Such a fee does not reflect a direct connection between the fee payer and the program that the fee funds.

® A city establishes regulations requiring businesses that operate surface parking lots to comply with best
management practices to prevent storm water run-off. The city imposes an annual inspection fee on such
businesses to ensure compliance with the regulations and to mitigate the adverse impacts of uncontained storm
water runoff on groundwater. A portion of the fee is used to fund a storm water pollution education program in
local schools.

® A city adopts a fee to be imposed on all persons who use grocery store carryout plastic and paper bags. The fee is
imposed to mitigate the adverse impact of the fee payer’s use of such materials on the district’s landfill.

55  See discussion of case above.
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In each of these instances, at least some portion of the fee could be deemed to be a tax because it is imposed to
recover costs other than the reasonable regulatory costs to the local agency for issuing licenses and permits, performing
investigations, inspections, and audits, and the administrative enforcement of the regulations. Moreover, in each instance,
because the local fee would be imposed for a specific purpose, it would be deemed to be a special tax requiring a 2/3
voter approval under art. XIll C, section 2, subdivision (d). More carefully drafted fees could likely fund most of what these
agencies intend, however. (Korean Am. Legal Advocacy Found. v. City of Los Angeles (1994) 23 Cal.App.4th 376 [rejecting
challenge to nuisance abatement program imposed on liquor outlets]; California Building Industry Association v. State
Water Resources Control Board, Cal. S. Ct. Case No. $226753 (fully briefed as of Dec. 30, 2015) [Prop. 13 challenge to
water quality inspection fees imposed under SWRCB's general construction permit]; Schmeer v. County of Los Angeles
(2013) 213 Cal.App.4th 1310 [plastic-bag-ban ordinance imposing $0.10 fee on paper bags upheld against Prop. 26
challenge because fee did not fund government].)

An example follows of a regulatory fee within the exception of article Xlll ¢, section 1, subdivision (e)(3), but designed to
enforce a regulation established to mitigate the adverse impacts of a regulated activity:

® All restaurants and other food establishments must obtain a license from the county to operate. The county
prohibits restaurants and other food establishments from using polystyrene (Styrofoam®) products in the
distribution and sale of food products. The purpose of the regulation is to mitigate the adverse impacts
that polystyrene has on the county’s landfill. The county imposes a fee on all restaurants and other food
establishments for the reasonable costs of issuing the license, performing investigations and inspections, and
enforcement of the regulation.

In this instance, the purpose of the regulation is to mitigate the adverse impact of the fee payor’s operations on the
community. The fee, however, funds only those activities authorized by section 1, subdivision (e)(3). Accordingly, this
hypothetical regulatory fee is not a tax under Proposition 26.

To fully understand the scope of the new definition of “tax” added by Proposition 26, the courts may need to reconcile
the “Findings and Declaration of Purpose” with the proponents’ ballot arguments in which they state:

B Proposition 26 protects environmental and consumer regulations and fees ... .

B Proposition 26 ... protects legitimate fees as those to clean up environmental or ocean damage ... .

B Proposition 26 ... won't eliminate or phase out any of California’s environmental or consumer protection laws
including Qil Spill Prevention and Response Act; Hazardous Substance Control Laws; California Clean Air Act; and
California Water Quality Control Act.

Ballot arguments are, of course, extrinsic aids courts consider to determine the intent of an initiative. (Calif. for Political
Reform Foundation v. Fair Political Practices Com. (1998) 61 Cal.App.4th 472.)

E. Exception No. 4: Use of Government Property

Article XIlII C, section 1, subdivision (e)(4) excludes from the definition of “tax:” A charge imposed for entrance to or use of local
government property, or the purchase, rental, or lease of local government property.5¢

1. What type of fees are implicated?
Notably, this exception does not include the “reasonable costs” limitation found in the first three exceptions. Nor is this
exception limited to real property. If a local government makes personal property available for purchase or rental (like

56 Vehicle Code section 9400.8 prohibits any local agency from imposing “a tax, permit fee, or other charge for the privilege of using its streets or highways,
other than a permit fee for extra loads, after December 31, 1990, unless the local agency had imposed the fee prior to June 1,1989. However, this section
does not prevent an agency from recouping via a service or regulatory fee the cost of maintain roads in light of demands on those roads arising from the
service or regulatory program. (Howard Jarvis Taxpayers Association v. City of Fresno (2005) 127 Cal. App.4th 914,927 [under Prop. 218, utilities fees could
not be used for street maintenance absent cost justification].)
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recreation equipment, for example), it can, it seems, charge what the market will bear. (City of Oakland v. Burns (1956) 46
Cal. 2d 401, 407 [power of the Port of Oakland to grant franchise for use of non-public road on airport at market rates].)*”
Among the fees protected by this exception are:

= Franchise fees for which rights to use rights-of-way or other government property are provided, like cable, gas,
electric, and pipeline franchises;

® Park and recreation entrance fees and equipment rental fees (but not necessarily fees for park and recreation
services, like classes and programs, which are analyzed above;* and

B |eases of government property, such as a museum operated by a nonprofit organization.

It might be used to defend trench-cut fees imposed on those who cut pavement to maintain subsurface utilities and
thereby protect such fees from the cost-recovery limit of the first three exceptions discussed above.

2. How does this exception affect franchise fees?>
Howard Jarvis Taxpayers Ass’n v. City of Roseville (2002) 97 Cal.App.4th 637 noted that “private utilities pay public
authorities franchise fees to use government land such as streets, or for rights-of-way to provide utility services.” This
characterization supports the exception found in article Xlil C, section 1, subdivision (e)(4) for fees imposed for “entrance
to or use of local government property.” Roseville stated the City of Roseville was free to impose franchise fees on private
utilities on the basis of contractual negotiation rather than costs.®

Similarly, Santa Barbara County Taxpayer Ass’n v. Board of Supervisors (1989) 209 Cal.App.3d 94061 described a
“franchise agreement” as granted by a governmental agency to enable an entity to provide vital public services with
some degree of permanence and stability. A “franchise” is:

m “[A] grant of a possessory interest in public real property, similar to an easement;” and

® “[A] negotiated contract between a private enterprise and a governmental entity for the long term possession of
land.” (Santa Barbara County Taxpayers Ass’n, supra, 209 Cal.App.3d at 949.)

A “franchise fee" is:
® “[PJaid as compensation for the grant of a right of way, not for a license or tax nor for a regulatory program of
supervision or inspection;” or

= “[PJaid for the governmental grant of a relatively long possessory right to use land, similar to an easement or a
leasehold, to provide essential services to the general public. (Santa Barbara County Taxpayers Ass’n, supra, 209
Cal.App.3d at 949.)

Franchise fees that involve the right to access publicly-owned property are not taxes under Proposition 26 because they
are imposed:

® By the State (see footnote 61); or

57
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See the discussion below of the final, unnumbered paragraph of article XIII C, section 1, subdivision (e) assigning the burden of proof of cost
justifications of fees.

Government Code section 50402 limits fees general law cities may charge for park entry to “the cost of the service provided. To the extent feasible, charges
for similar uses or services imposed by a governing body pursuant to this section shall be uniform throughout its area of jurisdiction.”

A number of statutes govern particular franchises, including: Pub. Util. Code §§ 5800 et seq. (cable television franchises), 6001 et seq. (telephone and
electricity franchises), 6231.5 (oil and pipeline franchises), 49200 (solid waste franchises); Veh. Code § 22671 (towing franchises).

In Jacks v. City of Santa Barbara, review granted June 10, 2015, California Supreme Court Case No. $225589, the Court of Appeal held that a one percent
surcharge on electric utility bills collected by an electric utility pursuant to a franchise agreement, and remitted to the city for general revenue purposes,
is a tax requiring voter approval. The Supreme Court’s grant of review depublished the case. As this Guide is written, the case is fully briefed and awaiting
argument in the Supreme Court which may occur in 2017.

The case considered whether franchise fees are “proceeds of taxes” under the Gann Appropriation limit of California Constitution article XIII B.
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= For “entrance to or use of local government property.” (Cal. Const. art. Xl C, § 1, subd. (e)(4).)

However, there are other types of franchises — most notably solid-waste franchises — that do not involve a grant of a
possessory interest in real property. Nonetheless, as discussed above, fees collected by a local government pursuant to
a contractual agreement (i.e., on a negotiated basis) with a private entity may not be “imposed” and therefore are not
subject to Section 1(e). If that is the case, there is no need to rely upon the real property exception in Section 1(e)(4). Of
course, it may be best to cite every applicable exception to preserve arguments for litigation.

F. Exception No. 5: Fines and Penalties

Article Xl C, section 1(e)(5) excludes from Proposition 26's definition of “tax” “[a] fine, penalty, or other monetary charge imposed
by the judicial branch of government or a local government, as a result of a violation of law.”

"o

To date, no case analyzes this exception, but Cal. Taxpayers Assn. v. Franchise Tax Bd. (2010) 190 Cal. App. 4th 1139, a Proposition
13 case, provides guidance. There, the Third District Court of Appeal determined a penalty on corporations that understated their
tax liability was not a tax requiring a two-thirds vote of the Legislature. As the court explained, penalties are distinguished from
taxes in that they seek to regulate conduct rather than to generate revenue. (See id. at p. 1148.) The court also noted that a “tax
raises revenue if it is obeyed,” while “a penalty raises revenue only if some legal obligation is disobeyed.” (Ibid.) It thus appears
likely that, for purposes of Proposition 26, penalties will be those government charges that are imposed for a violation of a law
that seeks to regulate conduct.

In addition to state statutes, penalties for the violation of local laws will also fall within this exception. The power to enact laws is
granted to the Legislature pursuant to article IV, section 1. The Legislature may make no law except by statute. (Cal. Const., art.

IV, § 8, subd. (b).) Cities are authorized to make and enforce within their limits local, police, sanitary, and other ordinances and
regulations not in conflict with the general laws of the state. (Cal. Const., art. XI, § 7.) “An ordinance in its primary and usual sense
means a local law. It prescribes a rule of conduct prospective in operation, applicable generally to persons and things subject to
the jurisdiction of the city. ‘Resolution’” denotes something less formal. It is the mere expression of the opinion of the legislative
body concerning some administrative matter for the disposition of which it provides ... ." (Central Mfg. Dist., Inc. v. Bd. of
Supervisors (1960) 176 Cal.App.2d 850, 860.) A duly enacted local ordinance has the same binding force within its corporate limits
as a statute of the Legislature. (See Empire Fire & Marine Ins. Co. v. Bell (1997) 55 Cal.App.4th 1410, 1419, 1422; Evola v. Wendt
Construction Co. (1959) 170 Cal.App.2d 21, 24.)

Further, “law” generally has a broad and encompassing meaning and the framers of Proposition 26 could easily have used
narrower terms like “statute,” “ordinance,” and “regulation,” if they had intended this exception to apply more narrowly. Such
more specific terms are used elsewhere in article XlIl C.¢2 Consequently, for purposes of article Xlll C, section 1, subdivision (e)
(5), violation of “law” includes violation of a city ordinance, such as parking fines, administrative penalties imposed in the code
enforcement context, late payment fees, interest charges, and any “other monetary charge imposed by” a city “as a result of a

violation of law,” defining the last term broadly.

Nor is this exception limited to cost recovery, as are the first three exceptions to Proposition 26. For example, the exceptions

for public services and benefits are limited to those fees that are limited to “the reasonable costs to the local government of
conferring the benefit. ..."” The penalty exception includes no such cost-restricted language, and the exclusion of that language
should be construed to demonstrate voter intent.63 (See Arbuckle-College City Fire Protection Dist. v. County of Colusa (2003) 105
Cal.App.4th 1155, 1167 [applying canons of construction].)

62 For example, article XIII C, section 1, subdivision (c) defines “special district” as “an agency of the state, formed pursuant to general law or a special act”
and article XIII C, section 3 refers to “any local government charter”

63 Some may respond that the unnumbered paragraph of Section 1(e), discussed further below, establishes a cost restriction for all Proposition 26’
exceptions.
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Due process requires either a pre- or post-deprivation opportunity for hearing to contest penalties. (E.g.,
McKesson Corp. v. Division of Alcoholic Beverages and Tobacco, Dept. of Business Regulation of Florida
(1990) 496 U.S. 18, 36-39 [due process requires meaningful opportunity to challenge tax after payment].)
Thus, an agency should establish an administrative procedure allowing individuals to challenge the
imposition of any penalty. In circumstances where the impact of the penalty is especially burdensome
(such as interfering with one’s livelihood), it will be wise to allow that remedy pre-deprivation rather than
after the fact.

G. Exception No. 6: Fees and Charges Imposed as a Condition of Development

Article Xl C, section 1, subdivision (e)(6) excludes from the new definition of “tax:” A charge imposed as a condition of property
development.

This language is substantially the same as Proposition 218's exception to its provisions for assessments and property-related fees.
Article Xl D, section 1, subdivision (b) excludes from the reach of both articles Xlll C and XIll D (apparently including Proposition
26, which amends article Xlll C), “the imposition of fees or charges as a condition of property development.” This broad language
encompasses more than development impact fees under the Mitigation Fee Act (Gov. Code §§ 66000 et seq.) and extends to any
fee or charge imposed “as a condition of property development,” including permit and inspection fees, and fees to recover the
cost of advance planning services such as a building permit surcharge to recover the cost of general and specific plans applicable
to the project for which the building permit issues.

While the exception does not limit fees to cost, other law does. For example, the Mitigation Fee Act limits fees to the cost of
providing the service for which the fees were collected. (Gov. Code, § 66005, subd. (a).) The U.S. Constitution also limits the power
of government to exact money and property from those who develop property. (E.g., Nollan v. California Coastal Commission
(1987) 483 U.S. 825 [there must be a “logical nexus” between the impacts of development and the use of land or money exacted
from the developer to mitigate those impacts]; Dolan v. City of Tigard (1994) 512 U.S. 374 [exaction must be at least roughly
proportionate to impacts of the development]. For a fuller discussion of these, consult The California Municipal Law Handbook
(Cont.Ed.Bar 2016), §§10.223-10.227, 10.400-10.406.) In general, most fees currently imposed by local planning and building
departments will be exempt from Proposition 26 under this sixth exception or the second and third exemptions for service and
regulatory fees discussed above.

H. Exception No. 7: Property Related Fees and Charges and Assessments

The last enumerated exception, article Xlll C, section 1, subdivision (e)(7), excludes from the definition of “tax
property-related fees imposed in accordance with the provisions of art. XIIID.”

"o

[alssessments and

This exception includes property-based assessments and property-related fees including retail fees for water, sewer, and trash
services. Those are discussed in Chapter 3 of this guide above and part Il of this chapter below.

1. Are assessments exempted from Proposition 218 by article Xlil D, section 5 also

exempt from Proposition 26?
Proposition 218 applies to, but exempts, assessments existing on the 1996 effective date of Article XlIl D imposed
exclusively to finance the capital costs or maintenance and operation expenses for sidewalks and streets (i.e., street
landscaping and lighting assessments). Subsequent increases in exempt assessments are subject to Article Xl D.

Some of those exempted, existing assessments must be annually imposed, and so long as a grandfathered assessment
is not increased above the amount existing on Proposition 218's 1996 effective date, Proposition 218’s procedures do
not apply.
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Are these grandfathered assessments “imposed in accordance with the provisions of article XIlID” even though they
have never been subjected to a Proposition 218 assessment ballot? Proposition 26 does not specify that the article Xl C,
section 1, subdivision (e)(7) exception is only available for assessments imposed in accordance with the procedural and
substantive requirements of article XIll D's section 4. Therefore, the authors of this Guide conclude assessments imposed
in accordance with article XIll D, section 5 are imposed “in accordance with the provisions of article Xlll D" within the
meaning of the seventh exception to Proposition 26.

This interpretation is consistent with the intent of Proposition 26. In Howard Jarvis Taxpayers Assn. v. City of Riverside
(1999) 73 Cal.App.4th 679, the Court of Appeal determined Proposition 218 was enacted to close a loophole in
Proposition 13 whereby local governments imposed assessments to general governmental services. The Court
concluded the exception of article XIll D, section 5 was intended to carve out traditionally appropriate, non-abusive,
special assessments and that special assessments for street lighting are among these. Proposition 26's Findings and
Declarations of Purpose states the purpose of Proposition 26 is to address the “recent phenomenon whereby ... local
governments have disguised new taxes as ‘fees’ in order to extract even more revenue from California taxpayers without
having to abide by [Proposition 13’s and Proposition 218's] constitutional voting requirements.” Since grandfathered
assessments are not new, and since, under Proposition 218, they cannot be increased without a mailed ballot,
Proposition 26's purpose does not seem to be advanced by making taxes requiring voter approval of assessments
grandfathered by article Xl D, section 5.

I. Burden of Proof Provision of Final, Unnumbered Paragraph of Article Xlll C, Section 1, Subdivision (e)
The final, unnumbered paragraph of article Xlil C, section 1, subdivision (e) provides:

The local government bears the burden of proving by a preponderance of the evidence that a levy, charge, or other
exaction is not a tax, that the amount is not more than necessary to cover the reasonable costs of governmental
activity, and that the manner in which those costs are allocated to a payor bear a fair or reasonable relationship to
the payor's burdens on, or benefits received from the governmental activity.

The language of this paragraph is confusing, and its interaction with the seven exceptions presents a difficult interpretative
challenge.

While this provision is a change in the law, it may not be a significant change in how courts actually review such cases. First, in
litigation, a local government will bear the burden to justify its fees. The government has long had some duty to justify its revenue
measures. (E.g. Beaumont Investors, LLC v. Beaumont-Cherry Valley Water District (1985) 165 Cal.App.3d 227 (water district bore
burden to produce a record on which to justify connection charge under Prop. 13); Home Builders Assn. of Tulare/Kings Counties,
Inc. v. City of Lemoore (2010) 185 Cal.App.4th 554, 560-563 (discussing burden of production and persuasion in challenge to
development impact fee under Prop. 13); California Farm Bureau Federation v. State Water Resources Bd. (2011) 51 Cal.4th 421,
436-437 (same in context of fees imposed by state under Prop. 13).) Second, the lowest standard of evidence is required — a
mere preponderance of evidence, as opposed to such higher standards as proof by “clear and convincing evidence” or “beyond a
reasonable doubt.”

Pending court construction, there is debate as to the implications of this final paragraph for the requirements of the seven
exceptions that precede it. The trailing paragraph states a local government bears the burden of proving by a preponderance of
the evidence:

® That a levy is not a tax;

= That the amount is not more than necessary to cover the reasonable costs of the governmental activity; and

= That the manner in which those costs are allocated to a payor bear a fair or reasonable relationship to the payor’s
burdens on, or benefits received from the governmental activity.
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Three of the seven exceptions contain a “reasonable cost” requirement (article Xlll C, § 1, subdivisions (e) (1)-(3)), while the
other four exceptions do not. (/d., subds. (e)(4)-(7).) Does the final, unnumbered paragraph import a cost limitation into the four
exceptions which do not state it?

The authors of this Guide conclude that the cost-limitation principle applies only to the three exceptions that mention it. Were the
rule otherwise, the language of these three exceptions stating the cost limitation principle would be surplusage, violating a basic
canon of statutory construction. First as demonstrated above, except as to fees to mitigate the impacts of economic activity like
that in Sinclair Paint, Proposition 26 was intended merely to constitutionalize earlier “special tax” case law. Griffith, supra, 207
Cal.App.4th 982, 996 and So. Cal. Edison, supra, 272 Cal.App.4th 172, 199, both viewed the language of Proposition 26°s trailing
paragraph this way. The fact that much of its language was taken verbatim from earlier cases strongly suggests the trailing
paragraph assigns the burden of proof of cost only when another rule (such as those of Proposition 26's first three exceptions)
imposes a cost limit. In short, the final paragraph of article Xl C, section 1, subdivision (e) is a procedural rule for litigation, not a
substantive requirement for fees.

Second, the trailing paragraph’s phrasing —"bears the burden of proving” rather than “must prove all of the following"— supports
the view that it merely assigns the burden of proof without changing Proposition 26's substantive requirements for fees. This
allows it to be reconciled with the fact that only some of the exceptions contain a “reasonable cost” requirement. As a matter

of statutory construction, this gives significance to the presence and absence of the reasonable cost language in the seven
exceptions.

Thus, while a respondent local government always bears the burden to prove a measure is not a tax, only fees within the first
three exceptions (benefit, service and regulatory fees) are subject to a cost-of-service limitation. And, logically, there is no need to
justify a fee's cost allocation if the fee is not limited to cost at all.

Third, and perhaps most persuasively, it defies logical analysis to apply a reasonable cost standard to some levies Proposition

26 exempts from the definition of taxes, violating another canon of statutory construction that avoids constructions that make
absurd policy. For example, would the State be limited to selling property it acquired at statehood at cost? (Cal. Const., art. XIll A,
§ 3, subd. (b)(4).) And, would fines and penalties (§ 1(e)(5)) be limited to costs, rather than to non-confiscatory amounts deemed
necessary to deter unlawful conduct? (See, e.g., Calif. Taxpayers Ass’n. v. Franchise Tax Bd. (2010) 190 Cal.App.4th 1139, 1148.)
Moreover, what costs does a fine or penalty recover? How would one demonstrate the cost allocation of a fine or penalty?

64 Using words in one part of a law but leaving them out of another part is generally treated as having significance under the doctrine of expressio unius
est exclusio alterius. (E.g., Arden Carmichael, Inc. v. County of Sacramento (2001) 93 Cal. App.4th 507.) In this case, inclusion in some exceptions of a
requirement that fees not exceed costs, coupled with the exclusion of that requirement from some other exceptions, suggests the requirement does not
apply to those exceptions from which it was omitted. Additionally, the rules of statutory construction require every word in a statute or constitutional
provision to be given meaning,. If the trailing paragraph of art. XIIIC, § 1, subd. (e) imports a cost limitation on the seven exceptions, what meaning is left
to the cost limitation language in the first three exceptions? Does it not become surplusage, violating this rule of statutory construction as well?
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Il. Article XIII D and Property Related Fees and Charges

A. Introduction and Overview

1996’s Proposition 218 created a new category of fees and charges commonly referred to as “property related fees.” It defines the
fees or charges subject to article Xl D, section 6 as: “any levy ... other than an ad valorem tax, a special tax, or an assessment,
imposed by an agency upon a parcel or upon a person as an incident of property ownership, including a user fee or charge

for a property-related service.” (Cal. Const., art. Xl D, § 2, subd. (e).) Thus, a fee or charge is subject to Proposition 218 if it is
imposed: (a) on a parcel; or (b) on a person (1) as an incident of property ownership, or (2) as a user fee for a property-related
service. The substantive and procedural requirements of article Xl D, section 6 apply to such property-related fees and charges.

1. What fees are excluded from Proposition 218?
Proposition 218 excludes two kinds of fees:

= Land use fees (“Nothing in this article or article XIIIC shall be construed to ... [alffect existing laws relating to the
imposition of fees or charges as a condition of property development”) (Cal. Const., art. XIIID, § 1(b)); and

® Fees for the provision of electrical and gas service are excluded from the category of “charges or fees imposed
as an incident of property ownership.” (3 Cal. Const., art. XIIID, § 3(b).) Such fees are, however, subject to
Proposition 26, discussed above as there is no comparable exception in that measure.¢s

In addition, fees that bear no relationship to property ownership, such as facility user fees (for example, park admission,
boat launching, and ambulance transport fees), are not subject to Proposition 218, though most are subject to Proposition
26, as discussed above. Finally, a fee imposed on a voluntary use of property not inextricably intertwined with property
ownership alone is not “property related.” This exclusion is discussed further below.¢

2. Who is a property owner?

Section 2(g) of article XIID defines “property ownership” to include tenancies if the tenant is directly liable for the payment
of the fee. The purpose, in part, of the definition of “property ownership” seems to be to clarify that a fee or charge
otherwise subject to article XIIl D remains subject to the measure even if a tenant pays it.

To understand what fees are subject to Proposition 218, one must understand the meaning of “incident of property
ownership” and “property-related service.”

3. What is an “incident of property ownership?”

Local governments impose fees for a variety of types of facilities and services. Not all are subject to Proposition 218. A

"fee or charge” is subject to Article XIIl D only if it is “a levy other than an ad valorem tax, a special tax, or an assessment,
imposed by an agency upon a parcel or upon a person as an incident of property ownership.” For example, a capacity
charge imposed on persons who apply for a new water connection is not a “fee or charge” within the meaning of section 2,
subdivision (e) because it is triggered by voluntary action of property owner to undertake development that triggers a need
for a new connection. (Richmond v. Shasta Community Services District (2004) 32 Cal.4th 409, 424.)

65 A Proposition 26 challenge to a payment in lieu of taxes (or “PILOT”) from an electric utility to a city’s general fund in spending in the California Supreme
Court as this Guide is written. (Citizens for Fair REU Rates v. City of Redding, review granted Apr. 29,2015, California Supreme Court Case No. $224779.)
The case was fully briefed as of July 21,2015 and oral argument may therefore be likely in 2017.

66 For example, a fee imposed upon property owners in their capacity as business owners (landlords) is not property related because it is incident to a
voluntary decision to put property to a particular use, not property ownership alone. (Apartment Assn. of Los Angeles County, Inc. v. City of Los Angeles
(2001) 24 Cal.4th 830.)
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Case law has shed some light on the meaning of “as an incident of property ownership™:

1.

If a property owner incurs a fee as a result of a voluntary decision regarding the property’s use, rather than mere
ownership or activities inextricably intertwined with property ownership, the fee is not imposed as an incident of
property ownership. (Apartment Assn. of Los Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4th 830.)

. Afeeis imposed as an “incident of property ownership” if it “requires nothing more than the normal ownership and

use of property.” (Richmond v. Shasta Community Services District, supra.)

. Afeeisimposed as an “incident of property ownership” even if the fee is imposed for a service used by a tenant

rather than the owner of the property. (Howard Jarvis Taxpayers Association v. City of Roseville (2002) 97 Cal.App.4th
637, 645.)

. Article Xl D, section 3, subdivision (b) provides that “fees for the provision of electrical or gas service shall not be

deemed charges or fees imposed as an incident of property ownership.” Article XIll d, section 6, subdivision (c)
exempts from the election (but not the majority protest) requirements of Proposition 218 “fees or charges for sewer,
water and refuse collection services.” This partial exemption implies partial inclusion and, therefore, the Supreme
Court has ruled that ordinary metered water service charges are subject to Proposition 218. (Bighorn-Desert View
Water Agency v. Verjil (2006) 39 Cal.4th 205, 214.)

. A storm drainage fee imposed on the basis of impervious coverage of improved property was found to be on an

“incident of property ownership” because it “burden(s] landowners as landowners.” (Howard Jarvis Taxpayers
Association v. City of Salinas (2002) 98 Cal.App.4th 1351, 1356.)

. A groundwater augmentation fee charged to operators of wells to pay for the costs of purchasing, capturing, storing,

and distributing supplemental water is a fee imposed as an incident of property ownership because a charge on
groundwater extraction places a “direct burden on an interest in real property and thus is incidental to property

ownership.” In many cases, the charge does not differ materially from a charge for delivered water. (Pajaro Valley
Water Mgmt. Agency v. Amrhein (2007) 150 Cal.App.4th 1364, 1388; Griffith v. Pajaro Valley Water Mgmt. Agency

(2013) 220 Cal.App.4th 586.)¢7

. A fee collected on the property tax roll to fund a program to accept household hazardous waste at County landfills

and transfer stations was a property related fee because the waste-handling service was deemed “incident to
property ownership.” (Crawley v. Alameda County Waste Management Authority (2015) 243 Cal.Ap.4th 396, 196 Cal.
Rptr.3d 365, 371-374.)

. Another factor to consider in deciding whether a fee is subject to article XIIID is whether the fee is imposed in such

a way that the agency can “identify the parcels” upon which the fee is imposed.” (Richmond v. Shasta Community
Services District, supra, at 126 [water connection charge not property related because water district could not
identify properties that might later develop so as to trigger the fee].)

4. What is a property-related service?
Proposition 218 defines “property-related service” as “a public service having a direct relationship to property ownership.”
(Cal. Const., art. 13 D, § 2, subd. (e).) Case law sheds light on the meaning of this phrase, too:

® Services specifically mentioned in section 6, subdivision (c) (i.e., water, sewer, and refuse collection services)
are most often property-related services if provided by a local agency. (Richmond v. Shasta Community Services
District, supra at 428, Bighorn-Desert View Water Agency v. Verjil (2006) 39 Cal.4th 205.)

67 Two pending Supreme Court cases address this particular issue. (City of San Buenaventura v. United Water Conservation Dist., review granted June 24,
2015, Cal. S. Ct. No. $226036) and Great Oaks Water Co. v. Santa Clara Valley Water Dist., review granted March 23,2016, Cal. S. Ct. Case No. $231846 [grant
and hold review behind Ventura].) The Ventura Court of Appeal found the groundwater extraction fee there exempt from Proposition 218; the Great Oaks
case disagreed. The grants of review depublished both decisions. Ventura was fully briefed as of October 19,2015 and, therefore, oral argument might be
expected in 2017 and a decision in that case may resolve the tension between Apartment Association and Bighorn. The latter did not analyze Apartment
Association although its logic seems at odds with it. If using an apartment building as rental housing is voluntary activity such that fees on that activity
are not property related, why is voluntary water use different? That housing cannot be used without water does not seem meaningfully different from the
limited utility of an apartment house for use other than rental housing.
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= Domestic water supply via a permanent connection is a property-related service because it is: (a) specifically
referenced in Article XIIID, section 6, subdivision (c); (b) indispensable to most uses of real property; (c) provided
through pipes that are physically connected to the property; and because (d) the water provider may, by recording
a certificate, obtain a lien on the property for the amount of any delinquent service charges. (Bighorn, supra, 39
Cal.4th at 214-215; see also Richmond v. Shasta Community Services District, supra, 34 Cal.Ath at 426-427.)

= Domestic water supply via groundwater augmentation is a property related service because water service has a
direct relationship to property ownership, and thus to property-related service. (Pajaro Valley Management Agency
v. Amrhein, supra, 141 Cal.App.4th at p. 1387.)¢® This case, and the other pending groundwater augmentation
charge cases turn to some extent on technical distinctions between overlying and appropriative groundwater
rights and their relationship to property ownership, but the core idea is that rural water users and urban water
users should have comparable rights with respect to government charges for residential water supply.

® Defining a “property-related service” means looking at the “service” provided by the agency imposing the fee
(water), rather than the activity being undertaken by the property owner (groundwater pumping) paying the
fee. The Proposition 218 Omnibus Implementation Act defines “water” as “any system of public improvements
intended to provide for the production, storage, supply, treatment, or distribution of water from any source.” (Gov.
Code, § 53750, subd. (m).) Thus, an entity that produces, stores, supplies, treats, or distributes water necessarily
provides water service. (Griffith, supra, 220 Cal.App.4th at p. 595.)

5. Property-related fees and regulatory fees
Apartment Association of Los Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4th 830, distinguished regulatory
from property-related fees. The California Supreme Court ruled a fee imposed on landlords to fund housing code
enforcement was not imposed as an “incident of property ownership” but on voluntary decisions to be in the rental
housing business. The fee funded a housing inspection program that was required by the voluntary leasing of real
property as multi-family dwellings. The fee was imposed to mitigate impacts of the rental housing business.

In Pajaro Valley Water Management Agency v. Amrhein (2007) 150 Cal. App.4th 1364, the Agency argued its fee on
groundwater use to fund a program of environmental regulation was similarly a regulatory fee, and therefore not subject
to Proposition 218. The Agency regulates groundwater use in the agricultural region that includes Watsonville on the
central coast of California. Over-pumping of the groundwater basin was allowing sea water to invade groundwater
supplies, threatening the agricultural economy of the area. The Agency imposed a groundwater extraction charge to fund
pipelines and water purchases to augment groundwater, the purchase of other supplies to eliminate over-drafting of the
basin, and efforts to address salt water intrusion. The Court concluded that the Agency’s fee was a property-related fee.
It noted the tension between Bighorn’s ruling that water service charges are subject to Proposition 218 and Apartment
Association of Los Angeles County, Inc. Was the Pajaro Valley fee more like a water service charge or more like a
regulatory fee on those who pump groundwater to mitigate the impacts of that activity? From the Court’s perspective,
the fee imposed on a rural well operator to extract water for domestic needs is no different from a fee imposed on an
urban water user for water delivered by pipes. The fee looked more like a fee for water delivery and use than a fee to
fund a regulatory program required by overdraft of the groundwater basin. The Court noted that the fee might have not
been property-related and exempt from Proposition 218 if it had a clearer regulatory purpose. The Court of Appeal in
City of San Buenaventura v. United Water Conservation District, pending in the California Supreme Court as Case No.
$226036), used this line of reasoning (235 Cal.App.4th 228, 249, review granted June 24, 2015); so, the Supreme Court

is likely to consider the argument'’s validity. As this Guide is written, the case is fully briefed and awaiting oral argument,
which is likely to take place in 2017.

68 See footnote 68 above. Both Ventura v. UWCD and Great Oaks also address whether groundwater augmentation charges are fees for “property related
services.”
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6. Refuse fees
The application of Proposition 218 to fees for refuse collection and related services is uncertain. Fees a local government
charges to provide refuse collection services with its own forces are subject to Proposition 218. (Crawley v. Alameda
County Waste Management Authority (2015) 243 Cal.App.4th 396. However, it is not clear that fees charged by private
refuse haulers that benefit from franchise agreements with local governments are within the reach of article XlIl D,
section 6.

Refuse service likely meets two of the tests for a property-related service articulated by the courts: It is often
indispensable for most uses of property, in the sense that refuse collection is often made mandatory. And, local agency
refuse collection services, like water and sewer services, are excluded from the voter approval requirements, but not
from any other requirement of article XIll D by section 6, subdivision (c) of that article. (Richmond v. Shasta Community
Services District, supra, 32 Cal.Ath 409, Bighorn-Desert View Water Agency v. Verjil, supra, 39 Cal.4th 205.) In addition, the
Legislative Analyst's impartial analysis of Proposition 218, cited by the Bighorn court, stated “refuse” was “probably” a
property-related fee. (Ballot Pamp., Gen. Elec. (Nov. 5, 1996), analysis of Proposition 218 by Legis. Analyst, p. 73 cited by
Bighorn-Desert View Water Agency v. Verjil, supra, 39 Cal.Ath at p. 214.) Refuse service is likely property-related, at least in
some circumstances (e.g. where service is compelled without an opt-out provision). But this leaves the question whether
the fee for such service is “imposed” by an “agency.” No case has resolved this issue but courts may look to these
factors:

Who provides the service a private party or a government?

Who sets the feg, the hauler or the franchising agency?
® Does the agency regulate rates or set them?

Who bills and collects the fee, the agency or the hauler?

The conservative approach will be to comply with Proposition 218 for mandatory trash services even if provided by

a franchised hauler, especially as statute forbids an agency to require a hauler to indemnify it for the risk of non-
compliance with Proposition 218. (Pub. Res. Code, § 40059.2.) However, if an agency is only a franchisor and dos not
provide the service, set rates (as opposed to regulate them to protect consumers from the monopoly power of the
franchisee), or collect the rates, a convincing argument may be made that the rates are not those of an “agency” and are,
therefore, not subject to article XIll D, section 6.

Moreover, even if refuse service is property related, associated fees may not be. For example, the trash franchise

may empower the hauler to charge for refuse service but also compel it to collect from customers and remit to the
franchising agency additional sums to fund a regulatory program (e.g. recycling programs under 1989's AB 939) or a
franchise fee for the use of government property in the private, for-profit business of the hauler (subject to Proposition
26's article XlIl C, section 1, subdivision (e)(4).). Thus, the fee for refuse service is arguably subject to article XIIID. (See,
e.g., City of Dublin v. County of Alameda, supra, 14 Cal.App.4th 264.)

p» PRACTICE TIP:

Each refuse franchise is unique. Before concluding whether a refuse fee collected by a franchisee is
subject to Proposition 218, it is essential to review the franchise agreement and the local government'’s
ordinance regulating refuse collection.
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» PRACTICE TIP:

Public Resources Code section 40059.2 limits a local government's authority to require a franchised hauler
to defend and indemnify the franchising agency against a Proposition 218 challenge to a refuse fee.
Accordingly, while such clauses were once common in franchise agreements, haulers frequently refuse
to consent to them unless the agency complies with Proposition 218 with respect to refuse rates.

» PRACTICE TIP:

Alocal government may wish to allow customers to “opt out” of franchised trash service to support an
argument the fees are voluntary rather than “imposed” so as to trigger Proposition 218. For example, a
mandatory refuse ordinance can permit a customer to self-haul and to decline service. (See also City
of Glendale v. Trondsen (1957) 48 Cal.2d 93 [charge on every occupied premise for rubbish collection
services, whether or not in fact such services were used, was “valid either as a police power measure
or as an excise tax ..."].) Such an exemption may have fiscal and accounting consequences, however.
Moreover, agencies adopt mandatory service for important public policy reasons. The accumulation or
improper disposal of solid waste presents real risks to public health.

» PRACTICE TIP:

It is best not to retain traditional franchise language that authorizes the governing body to ‘set’ trash
rates, as this undermines any claim that the rates are not set by a local government, but are set by a
private hauler not subject to Proposition 218. The policy purpose behind such provisions can be retained
by authorizing the local agency to regulate rates, as by setting a rate ceiling. Under this language, the
local government is arguably exercising its police power in a manner akin to rent control and not setting a
government rate to which Proposition 218 might apply.

7. When is a fee or charge “increased?”
A fee is “increased” within the meaning of Proposition 218 when a local government acts to increase any applicable rate
used to calculate the fee or to revise the methodology by which the fee is calculated (if that revision results in the levy of
an increased amount). (Gov. Code, § 53750, subd. (h)(1); see also AB Cellular LA, LLC v. City of Los Angeles (2007) 150 Cal.
App.4th 747, 763 ["methodology” as used in section 53750 refers to a formula for calculating taxes officially sanctioned
by a local agency].) A fee is not “increased” when a local government adjusts the amount of a fee in accordance with a
schedule of adjustments, including a clearly defined formula for inflation adjustment adopted prior to November 6, 1996;
or that implements a previously approved fee so long as the rate is not increased beyond the level previously approved.
(Gov. Code, § 53750(h)(2).)

A local government providing water, wastewater, sewer, or refuse collection service may adopt a schedule of fees
or charges authorizing automatic adjustments that pass through increases in wholesale charges for water, sewage
treatment, or wastewater treatment or adjustments for inflation if it complies with all of the following:

® |t adopts a schedule of fees or charges for a period not to exceed five years;

= The schedule of fees or charges may include a schedule of adjustments, including a clearly-defined formula for
adjusting for inflation;
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= The schedule of fees may provide for automatic adjustments that pass through the adopted increases or
decreases in the wholesale charges for water, sewage treatment, or wastewater treatment; and

= Notice of any adjustment must be given not less than 30 days before its effective date.
(Gov. Code §53756.)

8. Application of property-related fees to annexed properties
The Cortese-Knox Local Government Reorganization Act of 1985 provides for the establishment of a local agency
formation commission (“LAFCQ") in each county to encourage orderly growth and development and the assessment
of local community service needs. LAFCOs’ primary function is “to review and approve or disapprove with or without
amendment, wholly, partially, or conditionally, proposals for changes of organization or reorganization” of local
governments. (Gov. Code, § 56373.) Unless the LAFCO conditions otherwise, previously approved fees, taxes, and
assessments of the annexing city or district apply to annexed territory. (Gov. Code, §§ 57330, 57302.)

In Citizens Ass’n of Sunset Beach v. Orange County Local Agency Formation Com’n (2012) 209 Cal.App.4th 1182, the
Court of Appeal held Proposition 218 does not require voter approval of an annexation that results in the residents

and property owners in the annexed territory paying taxes of the annexing city that had not previously applied there.

The court’s rationale was that annexation does not result in a tax being “imposed,” “extended,” or “increased” under
Article XIII D. It also found compelling the fact that there was no indication in the text or the ballot pamphlet that
Proposition 218 was intended to apply to annexations. This holding should apply equally to property-related fees.
Assessments, however, are structurally different in that, while they may apply agency-wide, they are imposed only

on identified parcels that specially benefit from the services or facilities they fund. Accordingly, assessments are not
extended beyond their original district boundaries on annexation to the agency that levies them but must be extended by
a new proceeding under the state assessment statute or charter city ordinance under which they were imposed. This will
require an election under article XlIl D, section 4 as discussed above in Chapter 3 of this Guide.

B. Procedural Requirements of Article XIlII D, Section 6

Article Xl D, section 6 requires that a local government to comply with the following procedures before imposing or increasing
property-related fees or charges:

Identify the parcels upon which a fee or charge is proposed for imposition;

Calculate the amount of the fee proposed to be imposed on each parcel;

Provide written notice by mail to the “record owner of each identified parcel;”
Conduct a public hearing on the proposed fee not less than 45 days after the mailing;
Consider “all protests against the proposed fee or charge;” and

If written protests against the fee are presented by a “majority of owners of the identified parcels,” the fee cannot be
imposed.

Substantive requirements apply to fees for all property-related services under article Xl D, section 6, subdivision (b). An election
requirement applies to all property-related fees except those for sewer, water, and refuse collection services. (Cal. Const., art. XIlI
D, §6, subd. (c).)

Implementation of these procedural requirements requires consideration of several questions, particularly as to who must receive
notice of the hearing, who may protest it, and how are protests counted.
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1. Identifying the parcels
The first step in establishing a property-related fee under Proposition 218 is identifying the encumbered parcels. (Cal.
Const., art. XlIl D, § 6, subd. (a)(1).) This critical step informs both noticing and what constitutes a majority protest.

It is generally, but not always, uncontroversial. When the fee will be imposed on property owners in their capacity as
record owners of encumbered property, the local government can merely determine the area subject to the fee and then
identify all record parcels in that area. However, it becomes complicated when the fee is for a property-related service,
such as water or garbage; where payors are charged for their use of the funded service as customers, rather than for the
bare ownership of property; and when utility accounts do not match legal parcels, as where one legal parcel has multiple
water meters or one meter serves multiple legal parcels. In many cases, agencies typically lack data to tie customers,
accounts, or connections to legal or assessor’s parcels. Proposition 218 does not define “parcel,” and courts have yet to
clarify how agencies should identify parcels.

Proposition 218 provides some limited support for treating separate, identifiable, fee-paying units as parcels for notice
and protest rights. As described in Article XIll D, section 2, subdivision (), a property related “[flee’ or ‘charge™ is a "levy
other than an ad valorem tax, a special tax, or an assessment, imposed by an agency upon a parcel or upon a person

as an incident of property ownership, including a user fee or charge for a property-related service.” (Cal. Const.,

art. Xlll D, § 2, subd. (e), emphasis added.) In turn, Proposition 218 defines “property ownership” “to include tenancies of
real property where tenants are directly liable to pay the assessment, fee, or charge in question.” (Cal. Const., art. XIIl D,
§ 2, subd. (g).) Proposition 218 also requires the agency to calculate the amount of the fee to be imposed on each parcel.
(Cal. Const., art. XIII D, § 6, subd. (a)(1).) Reading these provisions together, “parcel” may be understood to refer to a unit
of property subjected to the fee, and individual units of a larger parcel (i.e., separately metered apartments on one legal
parcel) should be identified separately for purposes of Proposition 218 if customers will be individually liable for the fee.

"

However, different rules (detailed below) control who is entitled to notice of a fee and who may submit a valid protest.
(See Griffith v. Pajaro Valley Water Management District (2013) 220 Cal.App.4th 586, 596 [notice to record owners only,
and not to tenants, permitted by article XIll D, section 6, subd. (a)].) On the other hand, the safest course may be to
identify both the recorded parcels by APN and the individual units or tenancies that are expected to incur the fee. (See
Crawley v. Alameda County Waste Management Authority (2015) 243 Cal.App.4th 396, 375.) Guidance is also provided
by Government Code section 53755 [notice may be given to customers only if agency disclaims right to enforce non-
payment by liening propertyl. The constitutionality of that statute is now pending before the Second District Court of
Appeal in Goleta Ag Preservation v. Goleta Water District, Case No. B277227, filed Aug. 24, 2016.

2. Calculating the amount of the fee

Next, the agency must calculate the amount of the fee to be imposed. (Cal. Const., art. Xl D, § 6, subd. (a)(1).) Again,
this is often a simple matter, such as where a fee is charged on a flat, per-parcel basis. When the fee is established as a
rate to be applied to the payor’s consumption, it is sufficient to apprise the payor of the rate. (Pajaro Valley Water Mgmt.
Agency v. Amrhein (2007) 150 Cal.App.4th 1364, 1388 fn. 15.)

3. Determining the record owner and providing notice

Article XIlI D, section 6, subdivision (a) requires local governments to provide notice of a proposed, property-related fee to
the “record owners” of parcels subject to the fee. That notice must include: (a) the amount of the fee; (b) the basis upon
which it was calculated; (c) the reason for the fee; and (d) the date, time, and location of a public hearing on the charge.
(Cal. Const., art. Xl D, § 6, subd. (a)(1).)
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» PRACTICE TIP:

It is wise to define the reason for a fee broadly — e.g., water service — rather than to fund a particular
set of improvements or costs that generate the need for a rate increase. The notice can explain the need
for anincrease in other ways. This is because article XIll D, section 6, subdivision (b)(2) limits the use of
fee proceeds to the “purpose” for which a fee was imposed. The improvements or costs predicted by a
rate study will often vary from the costs an agency actually experiences while a rate is in effect. Rate-
making predictions, like others, rarely foresee the future with perfect accuracy.

Proposition 218 does not define the phrase “record owner.” The Omnibus Act defines “record owner” as “the owner
of a parcel whose name and address appears on the last equalized secured property tax assessment roll, or in the
case of any public entity, the State of California, or the United States, means the representative of that public entity at
the address of that entity known to the agency.” (Gov. Code, § 53750, subd. (j).) However, if the service for which the
fee is imposed or increased is currently being provided, the Omnibus Act authorizes the notice required to be given
by including it in the regular billing statement for the fee or any other mailing which customarily includes the billing
statement for the fee. (Gov. Code, § 53755.) If an agency desires to retain authority to record or enforce a lien on the
parcel for non-payment of the fee, notice must be mailed to the record owner’s address shown on the last equalized
assessment roll if that address is different than the billing or service address. (Gov. Code, Section 53755, subd. (a).) If the
address on the assessment roll differs from the service address, the conservative course is to send the notice to both
addresses.

NOTE: It is common to rely on Government Code section 53755 and to provide notice of fees via a utility bill.
This is inexpensive and efficient. However, the question whether this complies with article XIll D, section 6,
subdivision (a)(1)'s requirement for notice to the “record owner” is pending before the Second District Court
of Appeal in Ruskey v. Goleta Water District (Case No. B275856 filed June 22, 2016).

As noted above, a local government may provide notice to non-record payors in utility bills. (Gov. Code, § 53755, subd.
(a).) The effect of the provision of such notice on the calculation of the protest majority is unsettled. Some argue that

by providing notice to payors, the agency increases the total number of identified “parcels” that are used to determine
whether a majority of parcel owners have protested the proposed fee. Others argue that payors represent a separate
set of parcel owners who are entitled to be treated as a block for purposes of determining a majority protest, even if no
majority of record owners protest but this is almost certainly wrong in light of Morgan v. Imperial Irrigation District (2014)
223 Cal.Ap.4th 892, 905, which concludes that one common protest proceeding was sufficient even though the District
imposed rates on multiple classes of customers. Thus, two courses of action appear likely to successfully resist challenge.
The first is to provide notice only to property owners at the addresses shown on the property tax roll and provide no
notice to payors. (Griffith v. Pajaro Valley Water Management District (2013) 220 Cal.App.4th 586, 596.) The second is

to provide notice to both record owners and fee payors and adopt the proposed fee only if no majority of either group
protests. (Crawley v. Alameda County Waste Management Authority (2015) 243 Cal.App.4th 396, 378.)

» PRACTICE TIP:

Maijority protests are rare, but disputes over protest counting procedures are not. It is therefore wise to
construe protest rights broadly to avoid a dispute that does not matter: if allowing the protest does not
change the outcome, it is not worth the controversy.
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4. Conducting the public hearing
Article XIII D, section 6 also requires the local government to provide notice at least 45 days before holding a hearing
at which the proposed fee or charge will be considered. (Cal. Const., art. Xl D, § 6, subd. (a)(2).) The 45-day period is
calculated in the same manner as periods are calculated in civil actions, pursuant to Code of Civil Procedure section 12,
such that the date of mailing is excluded, and the day of the hearing is included. (Dahms v. Downtown Pomona (2009)
174 Cal.App.4th 708, 714-715 [notice of assessment ballot proceeding under article Xlll D, § 4].) Thus, a hearing on the
45th day is acceptable. (ibid.)

» PRACTICE TIP:

Notice is required only when a local government is considering a new fee or charge or when it may
“increase” a fee or charge. The Omnibus Implementation Act defines an “increase” to include an
increase of “any applicable rate used to calculate the ... fee, or charge” or the revision of “the
methodology by which the ... fee, or charge is calculated, if that revision results in an increased amount
being levied on any person or parcel.” (Gov. Code, § 53750, subd. (h)(1).) A fee or charge is not “increased”
when it is adjusted pursuant to a schedule of adjustments adopted through a Proposition 218 process or
before its November 6, 1996 effective date. (See Gov. Code, 88 53750, subd. (h)(2)(A), 53756.) A schedule
for an inflation adjustment adopted after November 6, 1996 cannot exceed five years. (Gov. Code, § 53756,
subd. (a).)

» PRACTICE TIP:

While the notice must identify the amount of the proposed fee or charge, local governments providing
water, sewage, waste-water, or refuse services may provide notice of their intent to adopt a schedule of
fees or charges that include automatic adjustments to pass through increases in the wholesale rates they
pay for water, sewage treatment, or wastewater treatment. (Gov. Code, § 53756.)

5. The majority protest procedure
Unlike assessments, Proposition 218 provides little guidance and few requirements for the protest procedure. There
appears to be no requirement that local governments notify prospective rate payers of their right to protest, nor are local
governments required to develop formal processes for receiving and tabulating protests. (Compare Cal. Const., art. XlII D,
§ 4 [requiring local governments to adopt and provide notice of the procedures for the consideration of ballots relating to
proposed assessments], with Cal. Const., art. XIII D, § 6, subd. (a)(2) [requiring only that the agency consider any written
protests received].) So long as a local government provides adequate notice, as described above, and takes account of all
written protests, Proposition 218 is satisfied.

» PRACTICE TIP:

As Proposition 218 and the Omnibus Implementation Act do not address many practical issues that
will arise in a protest proceeding (who gets notice, can protests be withdrawn, etc.) it is wise to adopt
a resolution of the rate-making agency to establish these rules before notice is given. Otherwise, the
agency is in the unenviable position of appearing to make up the rules as it goes. A model of such a
procedural resolution is attached here as Attachment E.
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Some aspects of the protest procedure are prescribed. For example, a protest may be submitted by either a record
owner or a tenant directly liable for the proposed fee or charge, but only one protest per parcel is counted. (Gov. Code, §
53755, subd. (b) ["One written protest per parcel, filed by an owner or tenant of the parcel, shall be counted in calculating
a majority protest to a proposed new or increased fee or charge. ..."].)

» PRACTICE TIP:

No case has yet explained how local agencies should calculate majority protests in light of the multiple
notices permitted by Section 53755. Agencies may tabulate protests separately for owners and customers
allowing a majority protest of either group. (Crawley v. Alameda County Waste Management Authority
(2015) 243 Cal.App.4th 396, 401-402.) Agencies may also notify only property owners but must tally protests
from tenants obligated to pay the fee, too. (Griffith v. Pajaro Valley Water Management Agency (2013) 220
Cal.App.4th 586, 596.) It is common to rely on Government Code section 53755 to notify only customers via
a bill, but to tally protests from either customers or property owners as required by subdivision (b) of that
section. Whether notice to customers alone is sufficient is pending before the Second District Court of
Appeal in Ruskey v. Goleta Water District (Case No. B275856 filed June 22, 2016).

In addition, local governments need not hold separate protest counts when adopting multiple rates. (Morgan v. Imperial
Irrigation District (2014) 223 Cal.App.4th 892; see also Gov. Code, § 53755, subd. (b).) In Morgan, an irrigation district set
varying retail water rates dependent on customer uses, i.e., agricultural, municipal, industrial, or residential. (/d. at pp.
897-898.) Ratepayers and an agriculture industry group challenged the rates, in part, because the district did not tabulate
protests separately for each customer class. (/d. at p. 905.) The court held that a single protest procedure for all rates was
sufficient. (Id. at p. 910.)

C. Substantive Provisions of Article Xlll D, Section 6, Subdivision (b)

The substantive provisions of Article Xl D appear in section 6, subdivisions (b)(1)-(5), which require, a property-related fee to
satisfy these standards:

Revenues derived from the fee or charge must not exceed the funds required to provide the property-related service;
Revenues derived from the fee or charge must not be used for any purpose other than that for which the fee is imposed;

The amount of a fee or charge imposed upon any parcel or person as an incident of property ownership must not exceed
the proportional cost of the service attributable to the parcel;

The fee or charge may not be imposed for a service unless the service is actually used by, or immediately available to,
the owner of the property subject to the fee or charge; fees or charges based on potential or future use of a service are
not permitted, and stand-by charges must be classified as assessments subject to the ballot protest and proportionality
requirements for assessments; and

No fee or charge may be imposed for general governmental services, such as police, fire, ambulance, or libraries, where
the service is available to the public in substantially the same manner as it is to property owners. (Emphasis added.)

1. Revenues shall not exceed the funds required to provide the service
Because rates for property-related fees or charges may not exceed the cost of the service, a local government must first
ascertain the cost of service. Howard Jarvis Taxpayers Ass’n v. City of Roseville (2002) 97 Cal.App.4th 637 and Howard
Jarvis Taxpayers Ass’n v. City of Fresno (2005) 127 Cal.App.4th 914 addressed what documentation is required to ensure
compliance with Article XIll D, section 6, subdivision (b) when adopting fees and charges. In each case, the city had adopted
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an in lieu fee imposed upon its enterprise utilities to compensate the city for expenses related to the utilities.®® These
amounted to transfers to the cities’ general funds of proceeds of utility rates, which were then used for general fund, rather
than utility, purposes, raising question under the second of the five requirements set forth above.

In each case, the courts concluded the city could recover general fund costs attributable to its water, wastewater, and
solid waste disposal utilities based upon an analysis of actual costs. However, in each case the court determined the fee
violated Article Xl D, section 6, subdivision (b) because neither city had analyzed or documented the actual costs to be
recovered by the general fund transfer. Roseville articulated the requirement as follows:

The theme of these sections is that fee or charge revenues may not exceed what it costs to provide fee or
charge services. Of course, what it costs to provide such services includes all the required costs of providing
service, short-term and long-term, including operation, maintenance, financial, and capital expenditures. The
key is that the revenues derived from the fee or charge are required to provide the service, and may be used
only for that service. In short, the section 6(b) fee or charge must reasonably represent the cost of providing
service.

In line with this theme, Roseville may charge its water, sewer, and refuse utilities for the street, alley and
right-of-way costs attributable to the utilities[”® and Roseville may transfer those revenues to its general fund
to pay for such costs ... . Here, however there has been no showing that the in lieu fee reasonably represents
these costs.

(Roseville, 97 Cal.App.4th at pp. 647-648 (citations omitted).)
Fresno articulated the requirement as follows:

Cities are entitled to recover all of their costs of utility services through user fees. The manner in which they
do so, however, is restricted by another portion of Proposition 218: “The amount of the fee or charge imposed
... shall not exceed the proportional cost of the service attributable to the parcel.”

Together, subdivision (b)(1) and (3) of article XIll D, section 6, make it necessary — if Fresno wishes to recover
all of its utilities’ costs from user fees — that it reasonably determine the unbudgeted costs of utilities
enterprises and that those costs be recovered through rates proportional to the cost of providing service
to each parcel. Undoubtedly this is a more complex process than the assessment of the in lieu fee and the
blending of that fee into the rate structure. Nevertheless, such a process is now required by the California
Constitution.

(Fresno, 127 Cal.App.4th at pp. 922-923 (citations omitted).)

Most often the determination of what it costs to provide water service is determined by a cost of service analysis (COSA)
prepared by a rate-making consultant. Local governments and their consultants are well advised to rely on industrywide
ratemaking principles such as those developed by the American Water Works Association ("AWWA"). The AWWA's
“Principles of Water Rates, Fees, and Charges: Manual of Water Supply Practices M1” (the “M1 Manual”), establishes
commonly accepted professional standards for cost of service studies and has been expressly accepted by two Courts
of Appeal as sufficient to satisfy Proposition 218's requirements. (See Griffith v. Pajaro Valley Water Management

Agency (2013) 220 Cal.App.4th 586, 600; Morgan v. Imperial Irrigation District (2014) 223 Cal.App.4th 892, 899-900;

but see Capistrano Taxpayers Association, Inc. v. City of San Juan Capistrano (2015) 235 Cal.App.4th 1493, 1514 (the

69 In Roseville, the city imposed an “in lieu fee franchise fee” on its municipal utilities. The amount of the fee was based on a flat percentage of the utilities’
annual budgets, regardless of utilities’ varying uses of city rights-of-way. (Roseville, 127 Cal. App.4th at 639, 647-648.) In Fresno, the city imposed a fee on
its utilities in lieu of property taxes (PILOT) a private utility enterprise would pay. The amount of the fee was one percent of the assessed value of the fixed
assets of the utility. (Fresno, 127 Cal.App.4th at 917.)

70 Public Utilities Code section 10101 grants cities, and other municipal corporations, a “state franchise” over public rights of way. So, Roseville’s suggestion
that an agency can charge for “right of way costs” must be reconciled with the fact that the state has granted access to the right of way.
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M1 Manual cannot trump the plain language of the California constitution).) For sewer services, the most widely used
ratemaking principles have been established by the Water Environment Federation through its “Financing and Charges
for Wastewater Systems, WEF Manual of Practice No. 27" (“Manual No. 27") (2005). Other standards include those of

the National Association of Regulatory Utility Commissioners (NARUC), the California Public Utilities Commission, and
Raftelis, “Water and Wastewater Finance and Pricing: The Changing Landscape” (4th Ed. 2015). There is no industrywide
publication used for establishing refuse collection service fees or charges, stormwater service fees or charges, or flood
protection service fees or charges. But the approaches of these manuals are instructive for demonstrating a methodology
commonly used to determine what the cost of service is for a utility.

Whether a local government uses the M1 Manual, Manual No. 27, or an alternative method for determining its rates for
property-related fees, the process for complying with the provisions of section 6(b)(1) is a matter of balancing a local
government’s total costs of service with its total revenues. (See Capistrano Taxpayers Association, supra, 235 Cal.App.4th
1506.) In calculating the cost of service, there is no requirement that data be perfect. (Morgan, 223 Cal.App.4th at 915.)
And in some instances, an informal process may be used, provided the fee or charge “reasonably represents the cost of
providing service.” (Moore v. City of Lemon Grove (2015) 237 Cal.App.4th 363, 368, 373; Roseville, 97 Cal.App.4th at 647-
648; but see Capistrano, 235 Cal.App.4th at 380 [the M-1 Manual might show that a working backwards methodology in
setting rates is reasonable, but it cannot excuse utilities from ascertaining cost of service].)

» PRACTICE TIP:

Occasionally, disputes arise about whether a particular cost is for providing the “service.” In Griffith v.
Pajaro Valley Water Management Agency (2013) 220 Cal.App.4th 586, 597-598, the plaintiff challenged
inclusion in a cost of service analysis of debt service on facilities no longer in use (“stranded debt”).
The Court of Appeal soundly rejected this view, noting that the agency's statutory authority allowed it
to charge fees for the purpose of “paying the costs of purchasing, capturing, storing, and distributing
supplemental water.”

2. Revenues derived from the fee must not be used for any purpose other than that for

which the fee is imposed
Article XIlI D, section 6, subdivision (b)(2) forbids revenues from property-related fees and charges to be used for any
purpose other than that for which they are imposed. In concert with subdivision (b)(1), it ensures the proceeds of
property-related fees and charges are not transferred from a utility’s account and used for non-utility purposes, such as
general fund purposes of a city. Notwithstanding the forgoing, a general fund may be reimbursed for costs it incurs on
behalf of the utility. Such costs might include administrative services and overhead provided to a utility not recovered via
general cost allocation plan, police and fire protection of utility property, and wear and tear on public streets attributable
to utility operations. Any transfer of revenues from a utility account into a general fund should be supported by a well-
documented cost justification. (Moore v. City of Lemon Grove, supra, 237 Cal.App.4th at pp. 368, 373; Roseville, supra, 97
Cal.App.4th at pp. 647-648; Fresno, supra, 127 Cal.App.4th at pp. 922-923.)

3. The amount of a fee or charge must not exceed the proportional cost of the service
attributable to the parcel
Several recent cases have construed the phrase “the proportional cost of the service attributable to the parcel.””" The

71 The proportionality requirement has some obvious similarities to the special tax test under Government Code section 50076 and Proposition 26.
(See Cal. Const., art. XIII C, § 1, subd. (e) [stating the local government has the burden of demonstrating “that the manner in which [the] costs [of the
governmental activity] are allocated to a payor bear a fair or reasonable relationship to the payor’s burdens on, or benefits received from, the governmental
activity”].) However, the tests differ so caution is required when using authorities under Proposition 218’ cost of service e requirement to construe
Proposition 26’s cost limit and vice versa. The Proposition 26 test is discussed in detail above.
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earlier Proposition 218 proportionality cases focused on the transfer of revenues from a utility to a city’s general fund.
(Howard Jarvis Taxpayers Assn. v. City of Fresno (2005) 127 Cal.App.4th 914, 922-923.) More recent cases have focused on
the proportionality requirement in evaluating water rate designs, including those structured to encourage conservation.

The cases reflect a diversity of views of the meaning of “the proportional cost of the service attributable to the parcel”:

® A water agency that charges differential rates to different customer classes was required to demonstrate the
differential costs of providing water service to the customer classes. (City of Palmdale v. Palmdale Water District
(2011) 198 Cal.App.4th 925.)

= Groundwater augmentation charges may recover costs of supplying supplemental water because all groundwater
users benefit from agency’s groundwater management activities, rejecting the view that a parcel-by-parcel
analysis is required. (Griffith v. Pajaro Valley Water Management Agency (2013) 220 Cal.App.4th 586; but see
Newhall County Water District v. Castaic Lake Water Agency (2016) 243 Cal.App.4th 1430 [water wholesaler with
just four customers could not justify making rates by customer class rather than by customer].)

m City's tiered water rates must be justified based on the incremental costs of providing service to each tier.
(Capistrano Taxpayers Association v. City of San Juan Capistrano (2015) 235 Cal.App.4th 1493.) Note, however, that
Capistrano disagrees with both Griffith v. Pajaro, supra, and conflicts with the analysis of Moore v. City of Lemon
Grove (2015) 237 Cal.App.4th 363 and Morgan v. Imperial Irrigation District (2014) 223 Cal.App.4th 892, allowing
argument that courts should follow those other cases as more persuasive. (Auto Equity Sales, Inc. v. Superior
Court of Santa Clara County (1962) 57 Cal.2d 450 [Courts of Appeals not bound by Court of Appeal decisions, trial
courts may choose among conflicting Court of Appeals decisions without respect to the districts which rendered
them].)

In Palmdale, the water district adopted allocation-based (also referred to as a “budget based"”) water rates.’? The rates
allocated to customers a “reasonable” amount of water for efficient water use based on a customer’s needs and
customer class. Residential customers received an indoor and outdoor allocation, commercial customers received a
three-year average allocation, and irrigation customers received only an outdoor allocation. The court found the district's
administrative record did not justify these differential rates between customer classes — i.e., the district failed to show
that its cost of providing water service to irrigation customers was proportionately higher than its cost of providing water
service to residential and commercial customers. (Palmdale, supra, 198 Cal.App.4th at p. 936.) “[W]ithout a corresponding
showing in the record that such impact is justified,” the court held the rates violated Article Xl D, section 6, subdivision
(b)(3). (/d. at 937.)

In Griffith, the plaintiffs challenged the agency's groundwater augmentation charges, claiming, inter alia, the fees were
not proportional to the cost of service. The Pajaro Valley Water Management Agency was created to manage the water
resources of the Pajaro Valley Groundwater Basin. The Agency is authorized to levy groundwater augmentation charges
on groundwater pumping “for the purposes of paying the costs of purchasing, capturing, storing, and distributing
supplemental water for use within the” Agency’s boundaries. (Griffith, supra, 220 Cal.App.4th at p. 591 (quoting Pajaro
Valley Water Management Agency v. Amrhein (2007) 150 Cal. App. 4th 1364, 1372).) The Agency'’s program included
delivering supplemental water to some coastal users to displace pumping and avoid seawater intrusion into the basin.”

The plaintiff argued the fees imposed on his well use were disproportionate to the cost of service because his property
did not receive any of the supplemental water piped to coastal farmers. Rejecting this argument, the court stated the

"

plaintiff overlooked the fact that “‘the management of the water resources ... for agricultural, municipal, industrial,

72 In 2008 the State Legislature conferred express authorization for allocation-based conservation pricing. Invoking California Constitution article X,
section 2, the Legislature found “[t]he use of allocation-based conservation water pricing by entities that sell and distribute water is one effective means
by which waste or unreasonable use of water can be prevented and water can be saved in the interest of the people and for the public welfare, within the
contemplation of Section 2 of Article X of the California Constitution.” (Water Code §$ 370-374.)

73 The groundwater management strategy is “to use recycled wastewater, supplemental wells, captured storm runoff, and a coastal distribution system.”
(Griffith, 220 Cal. App. 4th at 590.)
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and other beneficial uses is in the public interest ..." and [the Agency] was created to manage the resources ‘for the
common benefit of all water users.” (Id. at 600.) The court therefore found the charges did not exceed the proportionate
cost of service because all groundwater users benefit from the Agency’s groundwater management activities, not

just the coastal users receiving supplemental water. (/d. at 600, 602 [plaintiffs failed to acknowledge “the groundwater
augmentation charge pays for the activities required to prepare or implement the groundwater management program for
the common benefit of all well users.”].)

The Griffith plaintiff acknowledged the Agency apportioned its costs among categories of users (e.g., properties with
metered wells, unmetered wells, and wells within the zone served supplemental water) but argued Palmdale compelled
the Agency to apportion the costs of service on a parcel-by-parcel, rather than customer class-by-class. (Griffith, supra,
220 Cal.App.4th at pp. 600-601.) The Court of Appeal rejected this argument, too, noting Palmdale did not hold parcel-
by-parcel cost allocation is required. Rather, Palmdale held the water district there failed to carry its burden to justify
its disparate treatment among customer classes on its rate-making record. (/d. at 601.) Citing the standard from the
Supreme Court’s leading special tax case, Griffith noted:

Given that Proposition 218 prescribes no particular method for apportioning a fee or charge other than that
the amount shall not exceed the proportional cost of the service attributable to the parcel, [the Agency’s]
method of grouping similar users together for the same augmentation rate and charging the users according
to usage is a reasonable way to apportion the cost of service. That there may be other methods favored by
plaintiffs does not render [the Agency’s] method unconstitutional. Proposition 218 does not require a more
finely calibrated apportion.

(Id. at 601 [quoting Calif. Farm Bureau Federation v. State Water Resources Control Bd. (2011) 51 Cal.4th 421, 438]
(citations omitted); see also Morgan v. Imperial Irrigation District (2014) 223 Cal.App.4th 892, 899-900, 915 [“some types
of service require extra costs, and therefore the study allocated those costs only to the corresponding more expensive
services” “municipal and industrial users create special costs so their charges are higher per acre-foot than agricultural
users,” “there is no requirement that the data be perfect”].)

Capistrano Taxpayers Association v. City of San Juan Capistrano (2015) 235 Cal.App.4th 1493 expressly disagrees with
Griffith on how service costs must be apportioned. There, the City of San Juan Capistrano adopted allocation-based
water rates with four tiers. The first two tiers were based on the amount of water the city concluded was required for
reasonable indoor and outdoor water usage. The third and fourth tiers were based on what the city concluded to be
excessive or overuse of water, respectively. (Capistrano, supra, 235 Cal.App.4th at p. 1499.) The Capistrano Taxpayers
Association sued, claiming the city’s rates were not proportional to the cost of providing service in violation of article XllI
D, section 6, subdivisions (b)(1) and (3).

The Court of Appeal held the city’s rates were not proportional to its cost of service because the city did not calculate
the marginal (i.e., incremental) cost of providing water at the level of use represented by each tier. Specifically, the court
criticized the city for not correlating its rates within each tier to the prices of water used in each tier. In interpreting
article XIIl D, section 6, subdivision (b)(3), the court noted “[ilf the phrase ‘proportional cost of service attributable to the
parcel’ is to mean anything, it has to be that article XlIl D, section 6, subdivision (b)(3) assumes that there really is an
ascertainable cost of service that can be attributed to a specific hence that little word ‘the’ parcel.” (Capistrano, supra,
235 Cal.App.4th at p. 1505, original emphasis.)

The court stated that, in calculating the rates for each tier, the city

had to do more than merely balance its total costs of service with its total revenues — that is already covered
in subdivision (b)(1). To comply with subdivision (b)(3), [the city] also had to correlate its tiered prices with the
actual cost of providing water at those tiered levels. Since [the city] did not try to calculate the actual costs of
service for the various tiers, the trial court’s ruling [against the city] on tiered pricing must be upheld simply
on the basis of the constitutional text.
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(Id. at p. 1506.)

Significantly, Capistrano acknowledged repeatedly that tiered water rates are “consonant” with and “not incompatible”
with article Xl D, section 6, subdivision (b), provided the rates reasonably reflect the cost of service attributable

each parcel. (/d. at pp. 1497-1498, 1499 n. 6, 1510-1511 ["nothing ... prevents water agencies from passing on the
incrementally higher costs of expensive water to incrementally higher users”], 1516 [“nothing in article XIII D, section 6,
subdivision (b)(3) is incompatible with water agencies passing on the true marginal cost water to those consumers whose
extra use of water forces water agencies to incur higher costs to supply that extra water”]; see also City of Palmdale v.
Palmdale Water Dist. (2011) 198 Cal.App.4th 926, 936-937 [“California Constitution, article X, section 2 is not at odds with
article Xl D so long as, for example, conservation is attained in manner that ‘shall not exceed the proportional cost of the
service attributable to the parcel.”].)’* However, Capistrano concluded that the administrative record justifying that city’s
rates did not contain any breakdown as to the relative cost of each source of supply”® and therefore did not justify an
cost attributable to specific parcels. (/d. at p. 1499.)

The authors of this guide conclude that Proposition 218's requirements are not as strict as Capistrano concluded

and note that Griffith, Morgan and Moore hold that a range of rate structures are “proportional to the cost of service
attributable to the parcel.” Rate setting is a complex, legislative undertaking that must take into account the various
types of costs of operating a system (fixed, customer-based, and variable) and the differential demands that various types
of customers and classes of customers place on the systems. (E.g., 20th Century Ins. Co. v. Garamendi (1994) 8 Cal.4th
216 [rate-making is a complex legislative task].) Rates must also be designed to ensure they are easy to administer and
easily understood by ratepayers. The special tax cases discussed above acknowledge this complexity and recognize
that proportionality is to be “measured collectively,” not individually, “considering all ratepayers.” (See Griffith, supra, 220
Cal.App.4th at p. 601.) Accordingly, the authors of this Guide find Griffith, Morgan, and Moore better reasoned in light of
the long-standing judicial recognition of the complexity of rate-making and conclude Proposition 218's proportionality
standard is not as strict as Capistrano suggests.

Because of the complexity of attributing utility service costs to individual customers, the authors of this guide conclude
myriad rate designs are proportional to the cost of service attributable to the parcel, as Proposition 218 requires,
without stating who must do the attribution and under what standard. (Cal. Const. art. Xl D, § 6, subd. (b)(3).) That
silence, preserves earlier law which recognizes that rate-making is a complex legislative task. (Citizens Ass’n of Sunset
Beach v. Orange County Local Agency Formation Com’n (2012) 209 Cal.App.4th 1182, 1197-1198 [Prop. 218 preserves
prior case law that it does not expressly change].) Ultimately, how costs should be attributed to parcels is a subjective
determination among competing options to be made by the legislative body. Courts have long held that rate design is
both discretionary and legislative. (See Pac. Tel. & Telegraph Co. v. Pub. Util. Com. (1965) 62 Cal.2d 634, 655; Brydon, supra,
24 Cal.App.4th at p. 196; see also Moore v. City of Lemon Grove (2015) 237 Cal.App.4th 363, 368 [“[Clourts afford agencies
a reasonable degree of flexibility ‘to apportion costs of ... programs in a variety of reasonable financing schemes.”]

74 Brydon v. East Bay Municipal Utility District (1994) 24 Cal.App.4th 178, a Proposition 13 case, upheld inclining-block conservation rates, citing California
Constitution article X, section 2. Brydon recognized that Water Code section 375 permits water conservation programs to achieve article X, section 2’s
conservation requirements and authorizes ordinances to encourage water conservation through rate design. (Id. at pp. 193, 195.) The Brydon court
deemed it appropriate to shift:

the costs of environmental degradation from the general public to those most responsible ... . The inclining block rate structure is a reasonable
reflection of the fact that it is the profligate usage of water which compels the initiation of regulated conservation measures ... . Intuitively, it can be
seen that such measures are necessitated predominately by those citizens least inclined toward conservation. In [the court’s] view it is reasonable to
allocate costs based on the premise that the more unreasonable the water use, ‘the greater the regulatory job of the district.

(Id. at 193.) Stated another way, inclining-block rates reasonably reflect the proportionate cost of providing water service attributable to parcels that use
the most water and thereby place proportionately greater demands and burdens on a water utility. (/4. at p. 202 [“To the extent that certain customers
overutilize the resource, they contribute disproportionately to the necessity for conservation, and the requirement that the District acquire new sources
for the supply of domestic water.”] (emphasis added) (citation omitted).)

75 The city obtains its water from five sources of supply, including groundwater recovery plant, five local groundwater wells, imported water, recycled water,
and another retail water agency.
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(citation omitted).)

Arguably, when article XlIl D, section 6, subdivision (b)(3) requires rates to be proportional to the cost of providing service
attributable to a parcel, without specifying who should make that attribution or how, it preserves, at least to some extent,
the legislative discretion afforded by earlier law to local governments to determine how to allocate costs of service,
provided the allocation is reasonable and not so disproportionate that some customers are unfairly subsidizing others.
This in not unlike what the California Supreme Court identified in California Farm Bureau. (See California Farm Bureau
Federation, supra, 51 Cal.4th at 442.) A case pending in the California Supreme Court involving a local government that
charged differential groundwater charges may address these issues under both Proposition 218 and Proposition 26. (City
of San Buenaventura v. United Water Conservation District, Supreme Court Case No. $226036, fully briefed as of October
19, 2015.)

» PRACTICE TIP:

Because local governments bear the burden of demonstrating compliance with article Xl D, section 6,
subdivision (h), a local government should clearly demonstrate through detailed data and computations
and articulate through a comprehensive narrative explanation the methodology used and the justification
for the allocation of costs among its various customer classes and within each customer class. Ultimately,
the cost of service study is at the core of meeting this burden and should be reviewed by counsel before it
is complete. But to assist courts in reaching a favorable outcome for a local government in any challenge
to its rates, a local government should maintain as part of its administrative record any other relevant data
and information used to derive its rates. While rate-making consultants tend to be strong on math and,
occasionally, weak on other forms of expression, there are more English than Math majors on the bench.
The record must speak in terms judges can understand and this will typically require more than just
spreadsheets.

4. A fee or charge may not be imposed for a service unless the service is actually used
by, or immediately available to, the owner of the property subject to the fee or charge

a. The “immediately available” requirement focuses on the agency’s conduct, not the property owner’s

Under article XIll D, section 6, subdivision (b)(4), a property related fee or charge may be imposed for a service the
property owner or customer can, but does not, use. Paland v. Brooktrails Township Community Services District Board of
Directors (2009) 179 Cal.App.4th 1358 held local governments may impose a minimum charge on parcels connected to
utility systems for the basic cost of providing service, regardless of actual use.

In Paland, parcels connected to the district’s water system were charged connection fees upon hookup, and thereafter

a fixed monthly charge and a usage-based charge for water service. The plaintiff connected his parcel to the water
system and paid the district’s connection fees. In following decades, he periodically discontinued water service to his
property, which was a second-home in a resort community. Beginning in 2003, after a connection moratorium imposed
by health authorities, the district began imposing the fixed monthly charge on parcels with existing connections that
were inactive because the parcels were unoccupied or because the owners had temporarily discontinued service. The
plaintiff challenged the fixed monthly charge on his inactive connection, claiming that water service was not immediately
available to him and that the charge was therefore in the nature of a standby fee to be approved as an assessment
under article XIlI D, section 4 as article XIlI D, section 6, subdivision (b)(4) provides. (Paland, supra, 179 Cal.App.4th at pp.
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1362-1363.)

Ta 13

The court concluded article XIll D, section 6, subdivision (b)(4)'s “immediately available” requirement focuses on the local
government's conduct, not the property owner’s voluntary decision to make use of his service connection:

As long as the local government has provided the necessary service connections at the charged parcel and
it is only the unilateral act of the property owner (either in requesting termination of service or failing to pay
for service) that causes the service not to be actually used, the service is ‘immediately available’ and a charge
for the service is a fee rather than an assessment (assuming the other substantive requirements of a fee are
satisfied).

(Id. at 1370.)

b. Property-related fees may be used to plan for future services
In Griffith v. Pajaro Valley Water Management Agency (2014) 220 Cal.App.4th 586, the plaintiffs claimed that the
groundwater augmentation charges were being used to fund a service that is not “immediately available” to property
owners because the ordinance adopting the fees provided the charge could fund efforts to identify and design future
supplemental water projects. The court dismissed this argument and held that identifying and determining the future
needs of the agency is part of the agency’s present-day services. The costs of planning for such future needs therefore
may be recovered from charges imposed on current users. (Griffith, 220 Cal.App.4th at 602.)

c. Property owners and customers who benefit from a program or services of a utility must share in the cost of

the program or services provided
The Griffith plaintiffs also argued the groundwater augmentation charges challenged there violated article Xl D, section
6, subdivision (b)(4), because they did not use any of the services for which the groundwater augmentation charges were
imposed, namely they did not directly receive supplemental water. Rejecting this argument, the court noted the plaintiffs
overlooked that “'the management of the water resources ... for agricultural, municipal, industrial, and other beneficial
uses is in the public interest ..." and [the Agency] was created to manage the resources ‘for the common benefit of all
water users.” (/d. at pp. 600, 602.)

Capistrano Taxpayers Association v. City of San Juan Capistrano (2015) 235 Cal.App.4th 1493 came to a similar conclusion
as to recycled water funded by potable water rates. There, the city was constructing a recycled water treatment plant,
funded in part by potable water charges. (/d. at pp. 1501-1502.) The Capistrano Taxpayers Association claimed that,
because some potable water customers could not receive recycled water due to the lack of a delivery system, charging
them for the cost of recycled water facilities amounted to charging for a service that is not “immediately available” to
them in violation of article XIll D, section 6, subdivision (b)(4).

The court, however, found that providing recycled water is not fundamentally different than providing potable water.
Referencing the Proposition 218 Omnibus Implementation Act’s definition of “water” (Government Code section 53750,
subdivision (m)), the court noted the city operates “a holistic distribution system that does not distinguish between
potable and non-potable water.” The court explained:

Nonpotable water for some customers frees up potable water for others.”¢ And since water service is already
immediately available to all customers of [the city], there is no contravention of subdivision (b)(4) in including
charges to construct and provide recycled water to some customers.

(Id. at p. 1502.)

76 The court went on to question, however, whether it was appropriate under Article XIII D, section 6(b)(3) for residential customers with lower than average
water consumption to pay for recycled water facilities that are necessitated by those customers whose water use is above-average. (Capistrano Taxpayers
Association, 235 Cal.App.4th at p. 1503.) Although the court remanded for consideration of that issue (ibid.), the case settled and no further trial occurred.
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» PRACTICE TIP:

The “immediate availability” language of article XIII D, section 6, subdivision (b)(4) is misleadingly broad.
Whatis inissue here is standby charges — charges on undeveloped property for the value they gain by
the availability of utility services to which they could connect, but have not. Once a connection is made,
this subdivision is no longer pertinent to the charges a property owner must pay.

5. No fee or charge may be imposed for general governmental services where the service

is available to the public in substantially the same manner as it is to property owners
Article XIII D, section 6, subdivision (b)(5), is intended to ensure local governments do not impose parcel charges to fund
general governmental services available to property owners and others “in substantially the same manner” — these
should be funded by taxes and other general fund revenues. This does not mean, however, that if everyone within a local
government’s jurisdictional boundaries benefits from services provided by a local government, that a fee or charge for
those services is imposed for general governmental services. This largely depends on the nature of the service for which
the fee or charge is imposed, and how it is imposed. For example, in Griffith v. Pajaro Valley Water Management Agency
(2013) 220 Cal.App.4th 586, 603, the plaintiffs argued that because the groundwater augmentation charges benefitted
everyone in the groundwater basin, the charges were imposed for general governmental services. The court rejected this
argument, finding that the charges are imposed for water service. “The key is that the revenues derived from the fee or
charge are required to provide the service, and may be used only for that service.” (/d. (quoting Howard Jarvis Taxpayers
Association v. City of Roseville (2002) 97 Cal.App.4th 637, 648).)

The Third District Court of Appeal concluded in a since-depublished case that Proposition 218 prohibits any fee
assessments for fire suppression services, because they are necessarily provided to the general public. The Supreme
Court granted review, depublishing the case, but later dismissed review as moot. (Concerned Citizens for Responsible
Government v. West Point Fire Protection District (Case No. $195152) (dismissed Nov. 28, 2012.) Taxpayer advocates
wish to regain that victory and are litigating a Fire Suppression Benefit Assessment in Mariposa County. Judgement
was entered for the County and an appeal to the 5th District is pending as this Guide goes to publication. (Citizens for
Constitutional Government et al. v. Board of County Supervisors of the County of Mariposa, 5th DCA Case No. F074986
[appeal filed January 4, 20171].)

LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE 95



CHAPTER 4: FEES

D. Voter Approval Requirements

1. Introduction
In addition to the majority-protest requirement detailed above, a property-related fee — other than a fee for sewer,
water, or refuse collection services provided by local government — cannot be imposed or increased until approved by a
majority vote of the “owners of the property subject to the fee” or, at the option of the local government, by a two-thirds
vote of the electorate in the affected area. (Cal. Const., art. XIlI D, § 6, subd. (c).)’”” The election must be conducted not
less than 45 days after the public hearing. (Ibid.) Although the Constitution does not specify procedures for elections for
property related fees, it does authorize a local government to adopt procedures that are similar to those required for
assessments. An all-mail ballot election is authorized by Elections Code section 4000, subdivision (c)(9). The California
Supreme Court upheld the result of a mailed ballot election among property owners on a flood control fee conducted
by the County of Marin in Greene v. Marin County Flood Control and Water Conservation Dist. (2010) 49 Cal.4th 277.
Although the parties there litigated whether the vote must be one vote per parcel, or whether votes might be weighted
by the amount to be paid (as is the case for assessments under article XIll D, section 4), the Supreme Court found it
unnecessary to decide that issue.

2. Exemption for sewer, water and refuse collection services
Sewer, water, and refuse collection fees are exempt from article Xl D, section 6, subdivision (c)’s election requirement.
More information about what constitutes sewer, water, and refuse collection services can be found above.

Two cases address whether fees other than typical water, sewer, and refuse collection service charges are exempt from
the voting requirement of Article XIll D, section 6, subdivision (c). Howard Jarvis Taxpayers Association v. City of Salinas
(2002) 98 Cal.App.4th 1351, 1356-1358, determined a stormwater service charge collected on the property tax roll and
based on impervious coverage of property (i.e., paving) was neither a “sewer” or “water” service charge within section

6, subdivision (c)'s exemption, but that it was a property-related fee. Crawley v. Alameda County Waste Management
Authority (2015) 243 Cal.App.4th 396, 409-410, concluded that a fee charged to each household to fund hazardous waste
facilities was a fee imposed for “refuse collection” within section 6, subdivision (c)'s exception.

3. Procedures for elections
There are two sources for procedures for property-related fee elections:

= Government Code § 53755.5; and
® | ocal procedures adopted pursuant to article Xl D, section 6, subdivision (c).
Government Code § 53755.5 requires:

® |f an agency submits the fee or charge for approval by two-thirds of registered voters, then the election must be
conducted by the agency'’s elections official. If the election is conducted by the county elections official, the local
agency must reimburse the county for its actual and reasonable costs.

= |f an agency submits the fee or charge for approval by a majority of the property owners, then several detailed
requirements are provided as to the form of the ballot and ballot tabulation (Gov. Code, § 53755.5, subd. (b)(1)
- (4). A fee submitted for approval by property owners is not an election for purposes of the Constitution or the
Elections Code. (/d. subd. (c).)

Article XIlI D, section 6, subdivision (c) authorizes an agency to adopt procedures similar to those for increases in
assessments under article Xl D, section 4 for elections on property-related fees or charges. Such local procedures will be
essential given the paucity of law governing them and their exclusion from the Elections Code. Such rules should cover

77 Fees for the provision of electrical or gas service are not imposed as an incident of property ownership and, therefore, are not subject to voter approval
(or any of the procedural or substantive requirements of Article XIII D, section 6). (Cal. Const., art XIII D, § 3, subd. (b).) They are, however, subject to
Proposition 26 because it has no comparable exception. (Cal. Const.,art. XIII C, § 1, subd. (e)(2).)
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matters such as the procedure for issuing duplicate ballots (when a ballot is lost or spoiled); proportional ballots (when
joint property owners cast separate ballots); and treatment of unsigned or incomplete ballots.

The provisions of the California Constitution that provide that “voting shall be secret””® do not apply to voting in
an election on a property related fee during and after the tabulation of the ballots. (Greene v. Marin County Flood
Control and Water Conservation District (2010) 49 Cal.4th 277, 294.) Local governments may require property
owners to identify themselves and their parcels on the ballot. Ballots must remain secret at least until the time
they are tabulated, however, under Government Code section 53755.5, subdivision (b)(2). Although assessment
ballots and the information used to weight them are disclosable public records, and assessment ballots must be
preserved for two years, neither provision of the Omnibus Act applies to ballots for property-related fees. (Gov.
Code, § 53753, subd. (€)(2).)

» PRACTICE TIP:

Local governments may wish to include escalators and maximum fee amounts in ordinances presented
for voter approval. This approach will obviate the need for renewed voter approval until service costs
exceed inflation-adjusted amounts. (See Gov. Code, § 53739.)

» PRACTICE TIP:

Local procedures for property related fee elections may wish to adopt rules for assessment ballots, as
these cover many common issues including a requirement to retain ballots for a minimum of two years;
and whether ballots are disclosable as public records after tabulation. (Cf. Gov. Code, § 53753, subd. (e)

(2).)

78 Cal.Const.,art. I1,§ 7.
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Fiscal Initiatives

I. Proposition 218 Provisions Related to Initiatives

The power to enact statutes and amendments to the Constitution is reserved to the People by article Il, section 8 of the California
Constitution and is expressly extended to local legislation by article I, section 11. The referendum power is reserved to the People
by article II, section 9.

Article Xl C, section 3 of Proposition 218 allows initiatives to reduce or repeal any local tax, assessment, fee, or charge and
prohibits the Legislature and local governments from imposing a signature requirement higher than that for statewide statutory
initiatives. (See Cal. Const., art. Il, § 8, subd. (b).) Section 3 states:

Initiative Power for Local Taxes, Assessments, Fees and Charges. Notwithstanding any other provision of this
Constitution, including, but not limited to, Sections 8 and 9 of Article II, the initiative power shall not be prohibited or
otherwise limited in matters of reducing or repealing any local tax, assessment, fee or charge. The power of initiative
to affect local taxes, assessments, fees and charges shall be applicable to all local governments and neither the
Legislature nor any local government charter shall impose a signhature requirement higher than that applicable to
statewide statutory initiatives.

(Cal Const., art. Xl C, § 3.) The stated intent of section 3 is to allow voters to repeal taxes without offending article Il, section 9,
which excludes tax measures from the referendum power.

The section prohibits limitations on initiatives “reducing and repealing” taxes, assessments, fees, or charges, but the same
section speaks of “[tlhe power of initiative to affect local taxes, assessments, fees, and charges” (emphasis added), suggesting
Proposition 218 must be read to allow initiatives to propose taxes, as well. As discussed more fully in the Introduction to this
Guide, this conclusion is also supported by the history of the initiative in California, which began as the broad power of the
electorate to propose legislation regarding taxation and which Progressives defended against many challenges, including those
in the early 20th Century to prohibit tax initiatives. (E.g., Hichborn, Story of the Session of the California Legislature of 1921 (Barry
1922) pp. 181, 188-189.)

For a complete discussion of initiatives, see chapter 3, part VI of the Municipal Law Handbook.
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Il. Pre-Proposition 218 History of Fiscal Initiatives

Proposition 218 does not redefine the initiative power reserved to voters since the initiative was established in 1911, but simply
removes an exception to it, which prohibited initiatives to repeal taxes. The exception was created by cases reasoning that
what voters could not do directly by referendum they could not do indirectly by initiative. (E.g., Myers v. City Council of City of
Pismo Beach (1966) 241 Cal.App.2d 237, 243-244 (Myers) [citing limitation on use of referenda for tax repeals in former article

IV, § 1, predecessor to article I, § 9]; Dare v. Lakeport City Council (1970) 12 Cal.App.3d 864, 867 (Dare) ["Although the foregoing
authorities deal generally with referendum powers it is also the law that the initiative process does not lie with respect to
statutes and ordinances ‘providing for tax levies[,]” original emphasis, citing Myers].) After November 1986, when voters enacted
Proposition 62, a statutory initiative requiring majority voter approval of local general taxes, the Court of Appeal cited Myers and
Dare to conclude the new measure required an indirect referendum barred by article Il, section 9. (City of Woodlake v. Logan
(1991) 230 Cal.App.3d 1058, 1065-1066 (Woodlake).)

Rossi v. Brown (1995) 9 Cal.4th 688 (Rossi), overruled this conclusion and —as discussed throughout this guide — Proposition 218
was intended to constitutionalize this holding. Rossi relied on the legislative history of the initiative power and noted the lack of a
constitutional prohibition on tax initiatives, as distinguished from the referendum, thus rejecting Myers, Dare and Woodlake. RosSi
also distinguished a fiscal referendum, which has the immediate impact of delaying implementation of a fiscal act until the voters
approve it or a governing body repeals it, from the prospective effect of an initiative to repeal a tax:

An initiative has no immediate impact, however. Passage of an initiative which repeals an existing tax will rarely
affect the current budgetary process of a local government... . Moreover, local officials have ample notice of the
potential impact of an initiative long before the measure can become effective. An initiative is proposed by petition
submitted to the board of supervisors ... but notice of an intent to circulate the petition for signature must be
published before it may be circulated... . Even those initiatives that qualify for a special election may not actually
be voted on for as long as four, and in some cases six, months after the proposed ordinance is presented to the
supervisors... . Therefore, the potential for disruption of local government services by qualification of a referendum
petition on a newly enacted tax measure is not present in the procedures leading to possible passage of an initiative
which prospectively repeals an existing tax.

(d. at pp. 703-704.)

Six months later, in Santa Clara County Local Transportation Authority v. Guardino (1995) 11 Cal.4th 220 (Guardino), the Supreme
Court addressed Proposition 62 in light of Rossi, upholding its requirement for voter approval of taxes and overruling seven
years of contrary appellate decisions. The ballot measure challenged in Guardino, which would have imposed a sales tax to fund
Santa Clara County’s transportation needs, had been approved by a majority of voters, but less than the two-thirds required by
Propositions 62 and 13. (Id. at p. 227.) Thus, even before the enactment of Proposition 218 in 1996, the Supreme Court held that
voters could address taxation issues by initiative, including by prospectively repealing existing taxes.

The effects of Rossi as to charter cities and its broader impacts on the initiative power remain contested. Charter city advocates
contend they can limit initiatives on taxes and assessments, as Rossi discusses only San Francisco’s charter provisions which did
not. (See Rossi, supra, 9 Cal.Ath at pp. 711-714.) Those advocating ballot measures to repeal or reduce taxes argue Rossi holds
the initiative power has always included the power to repeal taxes and that power may not be limited by city charter. (See id. at
pp. 696-697, 700-702.) No case has yet resolved this debate.
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lll. Proposition 218 Did Not Expand the Initiative Power

Proposition 218 amended the Constitution, but did not expand the initiative power. Were section 3 interpreted to allow fiscal
initiatives to avoid other constitutional limitations on the initiative, it arguably would be an unlawful constitutional revision by
initiative. (See Amador Valley Joint Union High Sch. Dist. v. State Bd. of Equalization (1978) 22 Cal.3d 208, 223 ["an enactment
which is so extensive in its provisions as to change directly the ‘substantial entirety’ of the Constitution by the deletion or
alteration of numerous existing provisions may well constitute a revision thereof"]; Legislature v. Eu (1991) 54 Cal.3d 492, 510 [“to
find such a revision, it must necessarily or inevitably appear from the face of the challenged provision that the measure will
substantially alter the basic governmental framework set forth in our Constitution,” original emphasis].)

The Proposition 218 voter guide and statements by its drafter, the Howard Jarvis Taxpayers Association (HJTA) are in accord.
The Legislative Analyst’s analysis of Proposition 218 states the initiative provision “broadens the existing initiative powers”
but does not fundamentally revise them. ([Proposition 218 Voter Guide, Analysis by Legislative Analyst].) The HJTA annotations
to Proposition 218, written after the voters approved it, confirm that section 3 “does not greatly expand the initiative power.”
(HJTA Annotations, January 1997].) Section 3 refers to only two constitutional provisions — sections 8 and 9 of article Il —
and does not affect others, such as the authority of the Legislature under article Il, section 11 to determine procedures for
local initiatives. This silence as to other relevant constitutional restrictions on the initiative power must be understood to
maintain them.

Proposition 218 was not a revision of the Constitution — and could not have been, given that constitutional revisions require the
Legislature to call a constitutional convention (see Cal. Const., art. XVIIl, §§ 1-3) — and thus it should be interpreted as simply
extending the initiative power to fiscal matters, thus preserving all other constitutional limitations on the initiative power.

IV. Limitations on Proposition 218 Initiatives

Because Proposition 218 simply removed a case law exception to the initiative power, the limitations on that initiative power
provided by other cases and article II, section 8 continue to apply to initiatives notwithstanding article XIll C, section 3. Case
law supports this position, holding that Proposition 218 did not fundamentally alter the initiative power, citing both its text and
its proponents’ statements during the initiative campaign. (Mission Springs Water District v. Verjil (2013) 218 Cal.App.4th 892,
920-921 & n.6 (Mission Springs) [section 3 “presupposes an otherwise valid use of ‘the initiative power™].)

Therefore, even though an initiative purports to reduce taxes or fees, it is invalid if it violates any of these rules:

®  Authority delegated specifically to a local legislative body by the Legislature (such as when the Legislature directs the
“city council” or “board of supervisors” to take action) may not be exercised by initiative (Committee of Seven Thousand v.
Superior Court (1988) 45 Cal.3d 491, 500-505);

B An initiative must undertake a legislative act, not quasi-judicial or administrative action (DeVita v. County of Napa (1995) 9
Cal.4th 763, 776),

® An initiative may not direct a local government to take a legislative action, but must itself enact legislation (Marblehead v.
City of San Clemente (1991) 226 Cal.App.3d 1504, 1510); and

B An initiative is subject to constitutional limitations on legislative action by the local government, such as preemption by
state or federal statute (DeVita v. County of Napa, supra, 9 Cal.Ath at p. 776, Committee of Seven Thousand v. Superior
Court, supra, 45 Cal.3d at pp. 510-512; Citizens for Planning Responsibly v. County of San Luis Obispo (2009) 176 Cal.
App.4th 357, 371)7° and the requirement of equal protection for minimum rationality and an absence of invidious
discrimination (Citizens for Responsible Behavior v. Superior Court (1991) 1 Cal.App.4th 1013, 1025 [discrimination
based on sexual orientation affecting fundamental rights]; Arnel Development Co. v. City of Costa Mesa (1981) 126 Cal.

79 In Committee of Seven Thousand, the Supreme Court distinguished preemption of the entire subject matter of a field from preemption by virtue of the
State imposing procedural rules on the exercise of the power granted, such as barring local initiative and referendum. (Committee of Seven Thousand .
Superior Court, supra, 45 Cal.3d at p.511.) For a complete discussion of preemption, see chapter 1, sections I.C. and L.D. of the Municipal Law Handbook.
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App.3d 330, 337 [arbitrary and capricious land use measure]; Hawn v. County of Ventura (1977) 73 Cal.App.3d 1009, 1020
[unwarranted distinction between city and unincorporated voters]).

® The contracts clauses in our state (Cal. Const., art. |, § 9) and federal constitutions (U.S. Const., art. I, § 10) bar initiatives
that would violate contracts, but such impairment must be “material.” (County of San Bernardino v. Way (1941) 18 Cal.2d
647, 663.) Successful challenges might arise in the bond or pension contexts, in which long-term contracts and obligations
are typical. (See Consolidated Fire Protection Dist. of Los Angeles County v. Howard Jarvis Taxpayers’ Ass’'n (1998) 63 Cal.
App.4th 211, 219-225.)

Courts have also recognized that an initiative may not impair an essential governmental function (Simpson v. Hite (1950) 36 Cal.2d
125, 134; City of Atascadero v. Daly (1982) 135 Cal.App.3d 466, 470), but no subsequent cases have extended this rule. Instead,
our Supreme Court has held that ballot measures that can be construed not to impair essential governmental services must be so
construed. (Rossi, supra, 9 Cal.4th at p. 703, quoting Geiger v. Board of Supervisors (1957) 48 Cal.2d 832, 839.) No case yet applies
this argument to municipal utility rates, however; the provision of water, sewer, and other utility services are likely essential
governmental services and thus an initiative to reduce rates to a level that would materially impair the ability of an agency to
provide those services could be found to violate this limitation. One case does invalidate an initiative because it fails to comply
with a statute requiring a County Water District to set fees sufficient to maintain a safe and adequate water supply. (Mission
Springs Water District v. Verjil (2013) 218 Cal.App.4th 892.)

A. Restrictions on Local Legislative Action also Limit Fiscal Initiatives

The establishment of a new local tax, assessment, fee, or charge is legislative action. (E.g., McHenry v. Downer (1887) 116 Cal. 20,
24-25 [taxation]; Dawson v. Town of Los Altos Hills (1976) 16 Cal.3d 676, 683-684 [assessments]; Brydon v. East Bay Mun. Utility
Dist. (1994) 24 Cal.App.4th 178, 196 [water rates]; Garrick Dev. Co. v. Hayward Unified School Dist. (1992) 3 Cal.App.4th 320 [school
facilities fees].) The legislative act of establishing these levies, whether by initiative or compliance with Propositions 218 or 26, is
subject to limits as is any other local legislation.

A general law city’s power to tax is, of course, limited by the general laws. (Santa Clara County Local Transportation Authority

v. Guardino (1995) 11 Cal.4th 220, 248.) For charter cities, the taxing power is limited by a city’s charter and the Constitution.
(West Coast Advertising Co. v. City and County of San Francisco (1939) 14 Cal.2d 516, 526.) Thus, an initiative cannot avoid
procedural requirements or substantive limitations that state law imposes on local taxes, assessments, or charges. (E.g., California
Bldg. Industry Assn. v. Governing Bd. (1988) 206 Cal.App.3d 212, 233-234 [Gov. Code, § 65995 cap on school development fees
invalidated initiative to exceed cap].)

Local initiatives that would affect levies are also subject to constitutional limits. Article XIll D, section 4 establishes specific
requirements for the levy of assessments, such as capping every parcel’s assessment at the special benefit it receives.

Article Xl D, section 6 establishes similar requirements for property related fees and charges. As an example, a local initiative
might reduce an assessment to fund a facility or service and be consistent with article Xl C, section 3, but the initiative could not
reallocate that assessment among specially benefited parcels; benefits must be allocated as required by article XIll D, section 4.
Further, if an initiative measure simply alters the procedures by which the levy is administered, it might be vulnerable as being
administrative and not legislative in character.
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V. Scope of Proposition 218 Initiative Power

A. Which Levies May be the Subject of an Initiative?

Article Xl C, section 3 expressly allows initiatives to reduce or repeal “any local tax, assessment, fee or charge.” The Supreme
Court held “fee or charge” includes a fee for a property-related service (those discussed in article Xlll D) and may include other
fees and charges as well. (Bighorn-Desert View Water Agency v. Verjil (2006) 39 Cal.4th 205, 212-213 (Bighorn).) The Court
suggested the fees and charges subject to initiative reduction or repeal under article Xlil C, section 3 may be broader than those
“property related” fees and charges governed by Article Xlil D (like water, sewer, and trash fees), but that section applies at least
to those defined in XIIl D, including the water fees at issue:

Comparing the provisions of article Xlll C and article XIll D, it appears to us that the words “fee” and “charge,” which
appear in both articles, may well have been intended to have a narrower, more restrictive meaning in article XIll D.
The title of article XlIl D is Assessment and Property-Related Fee Reform (italics added) and section 6 of article XllI
D, which imposes restrictions on fees, is titled Property Related Fees and Charges (italics added). Consistent with
these references to “property-related” fees, article Xl D's definition of “fee” requires that it be imposed “upon a
parcel or upon a person as an incident of property ownership.” (Cal. Const., art. Xl D, § 2, subd. (€).) By comparison,
the words “property related” do not appear anywhere in article Xl C, nor does anything in the text of article XlIl C
suggest that it is limited to levies imposed on real property or on persons as an incident of property ownership... .

Thus, it is possible that California Constitution article Xl C's grant of initiative power extends to some fees that,
because they are not property related, are not fees within the meaning of article Xlil D. But we perceive no basis
for excluding from article Xl C's authorization any of the fees subject to article Xl D. The absence of a restrictive
definition of “fee” or “charge” in article XIll C suggests that those terms include all levies that are ordinarily
understood to be fees or charges, including all of the property-related fees and charges subject to article XIll D.

(Id. at p. 216.)

B. Which Changes to Levies can bhe Accomplished by Initiative?

Bighorn also interprets “affect” as used in section 3's phrase “affect local taxes, assessments, fees and charges.” The Court
rejected an initiative proponent’s argument that “affect” allowed a local initiative to require future voter approval of water fee
increases, reading section 3's provision that the initiative power may not be limited “in matters of reducing or repealing” taxes,
assessments, fees, or charges. (Bighorn, supra, 39 Cal.4th at p. 218.) As such, Bighorn held Proposition 218 addressed only
“reducing or repealing” such levies, not requiring voter approval for future increases. Given Rossi's holding that the initiative
power has always included fiscal measures discussed above, however, there is a strong argument that article Xlll C, section 3
does not prohibit initiatives to increase public revenues; at most, it does not authorize them and that authority arises instead
under Article 1.

C. Post-Proposition 218 Challenges to Local Fiscal Initiatives: Bighorn and Mission Springs

Two cases explain that Proposition 218 did not expand the right to initiative except to clarify that initiatives may repeal existing
taxes, fees, and charges, so all other requirements for initiatives arising from statutory and case law remain. They provide
guidance on potential defenses to fiscal initiatives that endanger the provision of essential services.

Where the Legislature has required agencies to fund certain projects or specifically delegated authority to their legislative bodies,
those statutes cannot be frustrated by initiative any more than an ordinance might. Bighorn rejected the plaintiff water agency’s
position that, because the Legislature delegated to its Board exclusive authority to set the agency’s rates and charges, rates could
not be set by initiative. Instead, Bighorn reasoned the Water Code could not trump Proposition 218’s language allowing initiatives
to reduce or repeal fees. (Bighorn, supra, 39 Cal.4th at p. 217.) Bighorn refrained from deciding whether article Xlll, section 3
forbids any restriction on initiatives to reduce, repeal, or affect taxes, assessments, or fees. (/d. at p. 221.) Because Proposition 218
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did not fundamentally change the initiative power, the better argument is still that voters are no freer of legal mandates binding
an agency than is its governing body.

Mission Springs answered the question Bighorn reserved. Mission Springs is a 2013 case brought by another water district
seeking declaratory relief from its duty to conduct an election on a water-rate-reduction initiative. The court found the Legislature
mandated the district to establish rates sufficient to pay its operating expenses, maintain its water works, and pay the interest
and principal on debt, but this mandate did not exclusively delegate rate-making authority to the District’s board to the exclusion
of voters. (Mission Springs, supra, 218 Cal.App.4th at pp. 912-914 citing DeVita v. County of Napa, supra, 9 Cal.4th at p. 776.)
However, both elected officials and voters must make rates sufficient to operate the utility. Accordingly, the proposed initiative,
which would have prevented the water district from doing so, was invalid. (/d. at p. 921.)

Thus, Mission Springs holds that even though Proposition 218 allows initiatives to reduce water rates, it does not allow initiatives
to violate statutory limits on rate-making. As such, an initiative that would set rates too low to meet a bond covenant would meet
a similar fate under the impairment of contracts clause of the state and federal Constitutions. (See Gov. Code, § 53753.5, subd. (b)
(3) [exempting assessments to repay bonds from Proposition 218]; U.S. Trust Co. of New York v. New Jersey (1977) 431 U.S. 1, 32
[federal constitution’s contracts clause prohibits retroactive repeal of bond covenant].)

» PRACTICE TIP:

Because local agencies are subject to many statutory mandates, initiative drafters should take care to
avoid preventing agencies from meeting them. By the same token, those challenging an initiative might
identify those statutory mandates the initiative would prevent the local agency from satisfying, as in
Mission Springs. Statutory mandates to provide a safe and adequate water supply, to fund cost of sewer
service requirements, or to satisfy other environmental requirements and mandates such as the Clean
Water Act and Safe Drinking Water Act may be relevant to such disputes. If a fiscal initiative will disable
a water provider from meeting statutory water quality standards or service needs, a court should strike it
down.

Mission Springs thus lays a path for challenges of this type, rejecting the initiative proponents’ argument against pre-election
review and examining evidence submitted by the water district demonstrating that the initiative reducing rates would have set
its rates so low that it could not have met statutory requirements to pay operating costs, bond covenants, etc. (Mission Springs,
supra, 218 Cal.App.4th at p. 921.)

For a more complete discussion of defenses to initiatives, including a public agency’s options for responding to initiatives it
believes are invalid, see sections 3.102 to 3.118 of the Municipal Law Handbook.
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VI. Implementation of successful fiscal initiatives

If an initiative is adopted to repeal, the question arises whether and when the agency can pass a new fee without voter approval.
This may depend on a close reading of local ordinances and resolutions, but Bighorn invalidated the provision of the measure
there purporting to require two-thirds voter approval of new water rates. Under the Elections Code, a local initiative takes effect
10 days after the election results are certified by the agency’s legislative body. (Elec. Code, § 9217.) But if rates are repealed, an
agency must be able to impose a rate to avoid selling a service for free. Options include: (1) re-implementing the rates in effect
before those repealed; (2) adopting new rates before the election to take effect if rates are repealed; or (3) implementing rates by
urgency action. Any of these options would arguably not require compliance with Proposition 218 because they do not constitute
imposing, extending, or increasing a levy.

If a public entity increases an existing levy while initiative proponents seek to reduce or repeal it, whether the proponents’
initiative would affect the levy adopted during the initiative process turns on the language of the initiative. Courts will attempt
to give meaning to the initiative (including any stated intent to legislate retroactively) but must also apply current law; how

to balance these competing principles will turn on the language of the initiative. (E.g., Professional Engineers in California
Government v. Kempton (2007) 40 Cal.4th 1016, 1037-1039 [initiative impliedly repealed statutes regulating contracts between
State and private contractors].)

VII. Proposition 218’s Petition Signature Threshold

Article XIII C, section 3 also prohibits the Legislature and local governments from imposing “a signature requirement higher than
that applicable to statewide statutory initiatives.” In other words, the required number of signatures to qualify a fiscal initiative
can be no higher than 5 percent of the votes cast for Governor in the relevant jurisdiction in the last gubernatorial election. (See
Cal. Const., art. I, § 8, subd. (b); Elec. Code, § 9035.) As gubernatorial turnouts are in the range of 40 percent, this figure is quite
low: 5 percent of 40 percent is just 2 percent of all registered voters.

In 2002, the Attorney General interpreted article Xlll C, section 3 to mean that, to qualify an initiative for a special election,

an initiative petition must obtain signatures of 15 percent of voters from the last gubernatorial election because there is no
“signature requirement” for initiatives at statewide special elections; only the Governor may call such elections. (85 Ops.Cal.Atty.
Gen. 151 (2002).) This is to say that Proposition 218 speaks to the signature requirement for fiscal initiatives but is silent as to the
timing of elections, which is governed by the Elections Code. An unpublished (but citable in state court) Ninth Circuit decision is
to similar effect. (Coltharp v. Herrera (9th Cir. 2014) 584 Fed. Appx. 334 [affirming clerk’s refusal to conduct election on measure
demanding special election not signed by 15 percent of voters as required by the Elections Code.)

Under the Elections Code, the number of signatures submitted by an initiative proponent determines the timing of an election. If
the proponent submits valid signatures of 5 percent of the number of voters who participated in the last gubernatorial election,
the initiative will be voted on at the next regular election unless the local government chooses to conduct a special election
under the Election Code or city charter. (Cal. Const., art. Il, § 8; art. Xlll C, § 3; Elec. Code, §§ 1405, subd. (b); 9215.) If a proponent
submits signatures from 15 percent of voters on a petition requesting a special election, the local agency must specially call an
election within 103 days. (Elec. Code, § 9214.) Of course, that Code also allows a local government to call a special election to
consider an initiative proposal even when it is not obliged to do so. (Elec. Code, § 9222.)
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VIIl. Who Votes on Proposition 218 Initiatives?

Article XlIl C, section 3 does not define who votes on fiscal initiatives or discuss whether only those who pay the tax, assessment,
or fee may vote. Article XIll D, section 6, covering property-related fees, limits voting to “the property owners of the property
subject to the fee or charge” or, at the agency’s option, the “electorate residing in the affected area.” (Cal. Const., art. Xl D, § 6,
subd. (c).) The use of “the electorate” and “the voters” in article XlIl C, section 2 appears to require the entire electorate to vote on
imposing taxes, suggesting the entire electorate would participate in any initiative to reduce or repeal them.

Shapiro v. City of San Diego (2014) 228 Cal.App.4th 756 concludes that a charter-city ordinance limiting the “electorate” on a
special tax under a charter-city ordinance comparable to the Mello Roos Act violated Propositions 13 and 218 in limiting the
franchise on a hotel bed tax to hoteliers on which the City imposed the tax (most bed taxes are an incident on hotel guest).
Shapiro noted the Supreme Court has used the phrases “qualified electors” in article Xl A, section 4 (part of Proposition 13) and
“electorate” in article Xl C, section 2 interchangeably, and thus concluded their interpretations should be harmonized. (/d. at

pp. 778-779.) Shapiro also distinguished the provisions in article Xl D, which allow only property owners to vote on assessments,
from the use of “electorate” in article Xl C to conclude that elections on taxes, unlike those for assessments, must be open to

all registered voters. (Id. at pp. 779-781, 782-783.) As an independent basis for invalidating the ordinance, Shapiro held that San
Diego’s ordinance limiting “electorate” violated San Diego’s charter, which the court held required the City to include all City
voters. (Id. at pp. 790-792.)

Shapiro does not resolve whether a subset of the “electorate” may exercise the initiative power to reduce or repeal a tax,
assessment, fee, or charge. Article II, section 11 of the Constitution holds that the power of initiative “may be exercised by the
electors of each city or county,” which supports a conclusion that all voters of a local government have the right to vote on any
initiative even if the revenue measure in issue does not apply agency-wide. But article Il, section 11 also notes that those electors
may exercise the initiative power “under procedures that the Legislature shall provide” and makes clear the restriction does not
apply to charter cities, meaning that the Legislature and charter cities may have the power to address this procedural question.
Shapiro questioned the provision of the Mello Roos Act (Government Code section 53326, subd. (b)) limiting the vote to property
owners when a Mello Roos District has fewer than 12 registered voters (228 Cal.App.4th at p. 786, fn. 2.) However, this statute
appears to the authors of the Guide to be defensible under landowner voting cases such as Sayler Land Co. v. Tulare Lake Basin
Water Storage Dist. (1973) 410 U.S. 719 [upholding landowner voting against 14th Amendment challenge as to district which
primarily funded services to property owners which funded them].)

A. Equal Protection Challenges by Non-Voters Who Pay a Levy

Case law allows cities to limit the vote to registered voters when implementing new taxes on non-resident property owners. In
Neilson v. City of California City (2005) 133 Cal.App.4th 1296, a non-resident landowner challenged a city’s flat-rate special parcel
tax approved by the city’s registered voters. The plaintiff argued the city’s failure to allow non-resident property owners who
would pay the tax to vote on the measure violated equal protection. Neilson disagrees, holding that strict scrutiny analysis for
limitations on the right to vote applies only when the right is denied those who are otherwise qualified to vote. (/d. at p. 1315.)

In Neilson, because the plaintiff was a non-resident property owner not qualified to vote in city elections, the court applied a
rational basis test to determine whether California City violated his equal protection rights. Limiting the vote to the city’s voters
had a rational basis given their interest in local affairs and the city’s planned uses of the special tax for city services, and thus it
was not a violation of equal protection to prevent non-resident landowners from voting. (/d. at p. 1317.) Neilson holds there is no
authority requiring a government entity to extend the right to vote to nonresident property owners, but cites no authority stating
a government entity may not do so. (Ibid.)

106 LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE



In the fiscal initiative context, given that votes on property-based assessments may be limited to those who own property
affected by the assessment and the limited scope of those assessments, an equal protection challenge would likely be analyzed
using a rational basis test. Shapiro expressly avoided the question for tax elections, citing Greene v. Marin County Flood Control
and Water Conservation Dist. (2010) 49 Cal.4th 277, 297, fn. 8, which held that the equal protection provisions of the state
Constitution do not apply to fee elections under article Xlll D, section 6, subdivision (c). (Shapiro, supra, 228 Cal.App.4th at p. 780,
fn. 23.) The Mello-Roos Act, which Shapiro distinguishes, expressly allows an election of only those who would pay an assessment
in a community facilities district (Government Code, § 53326), and further supports a conclusion that limiting the vote for an
assessment to landowners would not violate equal protection. (See also Not About Water Committee v. Board of Sup’rs (2002)

95 Cal.App.4th 982, 987-1001 [upholding weighted assessment protests under article Xl D, section 4 against equal protection
challenge] disapproved on other grounds by Silicon Valley, supra, 44 Cal.4th at p. 450 fn. 6.)

Neilson does note, however, that local entities may base the right to vote on land ownership in limited situations without violating
equal protection. (Neilson, supra, 133 Cal.App.4th at p. 1316; cf. Salyer Land Co. v. Tulare Lake Basin Water Storage Dist. (1973) 410
U.S. 719, 728 [upholding landowner vote on water storage agency’s board of directors because it provided services to property
funded by property owners]; Southern Cal. Rapid Transit Dist. v. Bolen (1992) 1 Cal.4th 654 [upholding votes on special benefit
district referendum to owners of real property subject to assessment]), meaning an assessment levied on a well-defined subset
of a district’s parcels could also be limited to the owners of those parcels consistently with Neilson. Thus, limiting the vote on an
initiative to repeal a property-based assessment (but perhaps not a tax, given Shapiro) to those who actually pay it would survive
an equal protection challenge.
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Litigating Cases Under
Propositions 26 and 218

|. Statutes of Limitations

Lawsuits challenging the imposition and collection of local taxes, assessments, fees, and charges are governed by a variety of
statutes of limitations. As a general matter, however, these statutes of limitations can be divided into two categories: the default
statutes, which apply when no specific statute of limitations exists for the particular tax, assessment, fee, or charge at issue;
and the special statutes, which impose a statute of limitations applicable to a specific tax, assessment, fee, or charge. When
assessing the timeliness of a challenge to a local tax, assessment, fee, or charge, one should carefully review the statutory
provisions applicable to the particular levy at issue to determine whether a special limitations period exists. If no specific statute
of limitations governs the challenge, the default statutes of limitations will apply.

A. The Default Statutes of Limitations

There are two default statutes of limitations applicable to actions challenging taxes, assessments, fee and charges: the
Government Claims Act, which imposes the equivalent of a one-year limitations period for actions seeking a refund of a

tax, assessment, fee, or charge (Gov. Code, § 911.2); and Code of Civil Procedure section 338(a) [following the denial of an
administrative Government Code claim], which imposes a three-year limitations period for actions in which no refund is sought.

If a plaintiff challenges a tax, assessment, fee, or charge but only seeks prospective relief, such as a writ or declaration
invalidating the levy, the Government Claims Act does not apply. In such situations, unless a special statute of limitations applies
to the particular tax, assessment, fee, or charge at issue, Code of Civil Procedure section 338(a) — which applies to actions “upon
a liability created by statute — will govern. (La Habra, supra, 25 Cal.4th at 815; see also City of Los Angeles v. Belridge Oil Co.
(1954) 42 Cal.2d 823, 833-834 [liabilities created by statute under section 338(a) (then section 338(1)) include liabilities created by
ordinance].)

Code of Civil Procedure section 338(a) imposes a three-year statute of limitations that runs from the accrual of the cause of
action. (See Code Civ. Proc. § 312.) Despite its reference to “liability created by statute,” this section establishes the statute of
limitations for constitutional challenges to revenue measures. (State ex rel. Dept. of Motor Vehicles v. Superior Court (1998) 66 Cal.
App.4th 421, 434-436 & fn. 8 [Dormant Commerce Clause challenge to tax on out-of-state vehicles brought into California subject
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to Code Civ. Proc., § 338, subd. (a)]; Peles v. LaBounty (1979) 90 Cal.App.3d 431, 435 [First Amendment challenge to expulsion from
public university subject to Code Civ. Proc., § 338].)

As is the case with refund actions subject to the Government Claims Act, discussed above, the continuous accrual rule applies
to actions subject to Code of Civil Procedure section 338(a). (La Habra, supra, 25 Cal.4th at 818-825.) Thus, a challenge to a tax,
assessment, fee, or charge that seeks only prospective relief will be timely under section 338(a) if brought by someone who paid
any installment on the challenge a levy within the three-year period preceding the filing of the complaint.

B. Special Statutes of Limitations

A patchwork of statutory provisions found in the Code of Civil Procedure, Government Code, Streets and Highways Code, and
elsewhere impose specific, and sometimes very short, statutes of limitations governing challenges to specific taxes, assessments,
fees, or charges. The statutory provisions are discussed below.

1. The Validation Statutes
Code of Civil Procedure sections 860 through 870, known as the “validation statutes,” establish a unique, expedited
procedure for challenging certain government acts. When made applicable by another substantive statute, the validation
statutes create a 60-day period in which the public entity or any interested person may sue to determine the validity
of a governmental act. (Golden Gate Hill Development Company, Inc. v. County of Alameda (2015) 242 Cal.App.4th 760,
765-767.) Lawsuits brought by the public entity are called “validation actions,” and lawsuits by the public are called
“reverse validation actions.” (Ibid.)

"A validating proceeding differs from a traditional action challenging a public agency’s decision because it is an in rem
action whose effect is binding on the agency and on all other persons.” (Committee for Responsible Planning v. City

of Indian Wells (1990) 225 Cal.App.3d 191, 197, citations omitted.) Moreover, (except with respect to claims under
Government Code section 66022, discussed below) if no action is brought by the public entity or members of the public
within the 60-day timeframe, the public is “forever barred from contesting the validity of the agency’s action in a court
of law.” (Id. at 766, citations omitted; Code Civ. Proc. § 869 [“No contest except by the public agency ... of any thing or
matter under this chapter shall be made other than within the time and the manner herein specified.”])

NOTE: On occasion, a statute will require a public entity to bring a validation action directly to secure the benefit of the
60-day statute of limitations. For instance, if a public entity levying an assessment under the Benefit Assessment Act of
1982 (Gov't Code § 54703 et seq.) does not bring a validation action within 60 days of the adoption of the assessment,
members of the public need not bring a reverse validation action to challenge the assessment. (Gov't Code § 54712.)

The validation statutes apply only when some “other law” authorizes their application to the matter at issue. (Code Civ.
Proc. § 860.) Thus, a public entity seeking to secure the protection of the 60-day statute of limitations must identify some
law providing that challenges to the governmental act at issue be brought pursuant to the validation statutes. (Santa
Clarita Organization for Planning and the Environment (SCOPE) v. Abercrombie (2015) 240 Cal.App.4th 300, 308.)

Historically, the validation statutes applied primarily to acts related to the issuance of debt. “[l]n its most common and
practical application, the validation proceeding is used to secure a judicial determination that proceedings by a local
government entity, such as the issuance of municipal bonds and the resolution or ordinance authorizing the bonds, are
valid, legal, and binding. Assurance as to the legality of the proceedings surrounding the issuance of municipal bonds is
essential before underwriters will purchase bonds for resale to the public.” (Friedland v. City of Long Beach (1998) 62 Cal.
App.4th 835, 842, citations omitted, brackets in original.) However, in the last few decades, validation proceedings have
been authorized for a variety of taxes, assessments, fees, or charges.
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NOTE: In addition to imposing a 60-day statute of repose, the validation statutes require that any appeal
from a judgment in a validation or reverse validation action be brought within 30 days after notice of entry
of judgment or, if there is no answering party in a validation action, within 30 days after entry of judgment.

a. Special Taxes
The validation statutes apply to actions seeking to attack, review, set aside, void, or annul an ordinance or resolution
levying a special tax approved by the voters pursuant to Title 5, Division 1, Part 1, Chapter 1, Article 3.5 of the
Government Code, a statutory scheme establishing procedures for the adoption of special taxes. (Gov't Code § 50075.5.)
Any action challenging a special tax approved pursuant to that article must be brought as a reverse validation action
within 60 days of the adoption of the ordinance or resolution. (Code Civ. Proc. § 863.) If an ordinance or resolution
provides for an automatic adjustment in the rate or amount of tax that increases the amount of the tax, an action
challenging the increase (but not the underlying tax) may be brought within 60 days of the effective date of the increase.
(Gov't Code § 50075.5; see Golden Gate Hill Development Company, supra, 242 Cal.App.4th 760; Katz v. Campbell Union
High School District (2006) 144 Cal.App.4th 1024.)

NOTE: Proposition 62, adopted by the voters in 1986, included a provision stating that “Article 3.5 of Division
1 of Title 5 of the Government Code” may not “be construed to authorize any local government or district to
impose any general or special tax which it is not otherwise authorized to impose... .” (Gov't Code § 53727.)
Proposition 62 thus withdrew any authority to adopt special taxes previously granted by these provisions.
(California Building Industry Ass’n v. Governing Board of the Newhall School District of Los Angeles County
(1989) 206 Cal.App.3d 212, 224, 232-233.) Nevertheless, public agencies that are otherwise authorized to
adopt special taxes may still utilize the procedures established by Government Code section 50077 and gain
the benefit of 60-day statute of limitations.

The validation statutes also apply to actions challenging the validity of special taxes adopted under sections 53311 et
seq. of the Government Code, the Mello-Roos Community Facilities Act of 1982. (Gov't Code § 53359.) In fact, Mello-
Roos special taxes are subject to an even shorter statute of limitations than is typically applied in validation actions, as a
reverse validation action must be brought within 30 days after the voters approve the challenged special tax. (Ibid.)

b. Government Code section 66022
Government Code section 66022 states that challenges to development impact and certain other fees and charges must
be brought under the validation statutes within 120 days of the effective date of the ordinance, resolution, or motion
establishing the fee or charge. Many of the fees and charges subject to this 120-day statute of limitations involve levies
designed to recover costs incurred in adopting and administering land use policies, including fees related to zoning
variances and changes, use permits, building inspections and permits, LAFCO proceedings, the Subdivision Map Act, and
specific plans, among other land use activities. (Gov't Code §§ 66014(a), 66016(d) [listing land use-related fees subject to
Government Code section 66022].)

The California Supreme Court applied that statute in Utility Cost Mgmt. v. Indian Wells Valley Water Dist. (2001) 26 Cal.4th
1185, 1197 to bar plaintiff's claims, noting:

the Legislature may well have determined that a short statute of limitations was appropriate to give public
utilities certainty with respect to the enforceability of their ordinances and resolutions... , even if doing so
was at the cost of making challenges to those ordinances and resolutions difficult.

Nor does the fact that these claims arise under the Constitution avoid the 120-day statute of limitations. Barratt American
v. City of San Diego (2004) 117 Cal.App.4th 809 upheld a 30-day statute of limitations under Code of Civil Procedure
section 329.5 to bar a Proposition 218 challenge to an assessment:

Neither Proposition 218 nor the Omnibus [Implementation] Act mention section 329.5 or any other
statute setting forth a limitations period, nor do they prescribe any period by which a legal challenge to an
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assessment levied under its provisions must be made. While Proposition 218 expressly references the local
agency'’s burden of proof in any legal challenge contesting the validity of an assessment, nothing in the
constitutional provisions it added addresses the timing of such challenges ... . Proposition 218 thus conflicts
with and renders unconstitutional contradictory procedures or process leading to the adoption or levy of an
assessment falling within its ambit. It does not conflict with process or procedures relating to the timing of
legal challenges to such an assessment. (/d. at pp. 817-818.)

Fees for sewer and water connections and “capacity charges” are also subject to Government Code section 66022's
120-day statute of limitations. (Gov't Code § 66013.) The inclusion of “capacity charges” is potentially significant, as the
statutory definition of “capacity charge” is very broad:

“Capacity charge” means a charge for public facilities in existence at the time a charge is imposed or charges for new
public facilities to be acquired or constructed in the future that are of proportional benefit to the person or property
being charged, including supply or capacity contracts for rights or entitlements, real property interests, and entitlements
and other rights of the local agency involving capital expense relating to its use of existing or new public facilities. A
“capacity charge” does not include a commodity charge.

(Id. § 66013(b)(3).) “Public facilities” are defined as “public improvements, public services, and community amenities.” (/d.
§ 66000(d), 66013(b)(6).)

However, the definition of “capacity charge” has not been extensively litigated, and there is uncertainty as to the fees
and charges covered by this 120-day statute of limitations. (Compare Utility Cost Management v. Indian Wells Valley
Water District (2001) 26 Cal.4th 1185 [portion of fees for water service used to fund capital costs of public facilities was
a capacity charge subject to 120-day statute of limitations] and Rincon Del Diablo Municipal Water District v. San Diego
County Water Authority (2004) 121 Cal.App.4th 813, 819-22 [capital component of water rates was not a capacity charge
subject to 120-day statute of limitations].)

C. Public Utilities Code § 10004.5 and electric rates
Public Utilities Code section 10004.5, subdivision (a) imposes a 120-day statute of limitations on challenges to municipal
power rates that is worded nearly identically to Government Code section 66022:

[Alny judicial action or proceeding against a municipal corporation that provides electric utility service, to
attack, review, set aside, void, or annul an ordinance, resolution, or motion fixing or changing a rate or charge
for an electric commodity or an electric service furnished by a municipal corporation and adopted on or
after July 1, 2000, shall be commenced within 120 days of the effective date of that ordinance, resolution, or
motion.

As Proposition 26 challenges to municipal power rates have been common, this statute of limitations is of particular
value. Analogs to it appear in other statutes. (E.g., Public Utilities Code section 22651.5(a) [Irrigation District Act].)

d. Local Ordinances
It is not uncommon for local ordinances authorizing and establishing procedures for the adoption of assessments to
include provisions requiring that any challenges to an assessment be brought as a reverse validation action. (See, e.g.,
San Diego Mun. Code § 61.2526(a) [action to determine validity of tourism marketing district assessment must be brought
under validation statutes]; cf. Inland Oversight Committee v. City of Ontario (2015) 240 Cal.App.4th 1140 [dismissing
appeal from judgment sustaining demurrer to Prop. 26 challenge to TMD assessment for failure to comply with 30-day
appeal rule of Health & Saf. Code, § 36633 [PBID Law].) Cases broadly construe the power of charter cities to legislate as
to assessments. (E.g., Redwood City v. Moore (1965) 231 Cal.App.2d 563, 583 [charter city procedural ordinance sufficient
to trigger “special fund” exception to debt limit] disapproved on other grounds by Bishop v. San Jose (1969) 1 Cal.3d 56;
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J.W. Jones Companies v. City of San Diego (1984) 157 Cal.App.3d 745 [upholding charter city assessment against Equal
Protection and Prop. 13 challenges].) Limits on charter city assessment power appear in article XVI, section 19 of the
California Constitution.

e. Validating Acts
In addition to the validation statutes, the Legislature adopts special statutes three times every year to validate
governmental acts related to the issuance of bonds and to the formation of public entities and boundary changes such as
annexations. These special statutes, which are not codified, are known as “Validating Acts.” Validating Acts are enacted
on the theory “that the Legislature ... may subsequently ratify whatever it could have originally authorized so that an act
ratified will be equivalent to an act performed under an original grant of power, provided no constitutional obstacles or
vested rights are involved.” (Hewitt v. Rincon Del Diablo Municipal Water District (1980) 107 Cal.App.3d 78, 91.)

Although Validating Acts do not typically apply to taxes, assessments, fees, or charges, a tax or other levy adopted for

the purpose of funding the repayment of bonds or adopted pursuant to a LAFCO-imposed condition on a “change of
organization” under the Cortese-Knox-Hertzberg Local Government Reorganization Act would be covered. (See Gov't
Code § 56886(s).) However, because the Legislature cannot authorize unconstitutional acts, the Validating Acts do not
directly ratify governmental actions that violate either the California or United States Constitutions, including Propositions
218 and 26. Nevertheless, Validating Acts often create a six-month statute of limitations, running from the Act’s effective
date, which does bar litigation of Constitutional challenges to governmental acts related to bonds and changes of
organization. (See, e.g., Las Tunas Beach Geologic Hazard Abatement District v. Superior Court (1995) 38 Cal.App.4th 1002
[discussing First Validating Act of 1992, Stats. 1992, ch. 2, § 8].) This special six-month statute of limitations generally does
not override other, shorter statutes of limitations. (See, e.g., Stats. 1992, ch. 2, § 8.)

C. Assessment Statutes of Limitations

Although lawsuits challenging the imposition of assessments are occasionally governed by the validation statutes, it is more
common for statutory provisions to apply very short statutes of limitations to assessment challenges without subjecting those
challenges to validation. For instance, a challenge to an assessment levied under the Property and Business Improvement District
Law of 1994 (Sts. & Hy. Code §§ 36600 et seq.) must be commenced within 30 days after the resolution levying the assessment

is adopted. (Id. § 36633; see also id. § 10400 [same, Municipal Improvement Act of 1913]; id. § 36537 [same, Parking and Business
Improvement Area Law of 1989].)

NOTE: On occasion, these short limitations periods do not apply to all assessments authorized by a particular
statute. For instance, the Landscaping and Lighting Act of 1972 states the “validity of an assessment levied
under this part for the purpose of raising revenue necessary to pay the debt service on bonds” must be
brought within 30 days after the initial assessment is levied. (Id. § 22675.)

NOTE: As is the case in actions subject to the validation statutes, appeals in actions subject to these short
statutes of limitations for specified assessments must generally be brought within 30 days of entry of
judgment rather than the 60 or 180 days typically allow for a civil appeal. (See, e.g., Sts. & Hy. Code §§ 10400,
36633, 36537.)

Charter cities that adopt their own assessment procedures are subject to a special statute of limitations for actions challenging
assessments adopted under those procedures. Code of Civil Procedure section 329.5 states that any action challenging the
validity of an assessment against real property for public improvements, “the proceedings for which are prescribed by the
legislative body of any chartered city,” must be brought within 30 days after the assessment is levied, or a longer period if
provided by the city’s legislative body.
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D. Statutes Applying the Property Tax Refund Statute

The Revenue and Taxation Code details procedures for property tax refund actions. Any taxpayer must present a written claim
to the county administering those taxes within four years of making a payment to be refunded. (Rev. & Tax. Code § 5097(a).) No
lawsuit may be brought seeking a refund of property taxes unless a claim has been presented, and if a claim is presented, the
lawsuit must be filed within six months after the claim has been rejected. (/d. §§ 5141, 5142(a).)

These procedures also apply to actions for refunds of certain types of assessments, fees, and charges. The property tax refund
procedures are made applicable to assessments, fees, or charges only when directly incorporated by a separate statute, as is
common for revenues collected on the property tax roll. When these procedures are applicable, they govern any attempt to
secure a refund of the challenged assessment, fee, or charge on the grounds that it is “[e]rroneously or illegally collected” or “[i]
llegally assessed or levied.” (Id. § 5096.)

For instance, assessments that are “collected at the same time and in the same manner as county taxes” are subject to the
refund procedures applicable to property taxes. (/d. § 4801.) Thus, any action brought to recover an assessment collected by a
county on the property tax roll is governed by Revenue and Taxation Code section 5097's four-year statute of limitations, unless a
more specific statute of limitations applies (see the above discussion).

Moreover, many assessment statutes state the assessments they authorized shall be collected at the same time and in the same
manner as county taxes. (See, e.g., Pub. Resources Code § 33017 [assessments imposed by the Southern California Rapid Transit
District “shall be levied and collected by the county at the same time and in the same manner as county taxes are levied and
collected”].) This language generally triggers application of the property tax refund statutes, including Revenue and Taxation Code
section 5097's four-year statute of limitations. (See Hanjin International Corp. v. Los Angeles County Metropolitan Transportation
Authority (2003) 110 Cal.App.4th 1109.)

Moreover, these property tax refund procedures also apply to water, sanitation, storm drainage, or sewerage system fees or
charges adopted by cities, counties, and special districts under Health and Safety Code section 5471, which states that these
public entities:

shall have the power, by an ordinance approved by a two-thirds vote of the members of the legislative body thereof, to prescribe,
revise and collect, fees, tolls, rates, rentals, or other charges for services and facilities furnished by it, either within or without its
territorial limits, in connection with its water, sanitation, storm drainage, or sewerage system.

Fees or charges fixed pursuant to this statute must be challenged “in the manner provided for the payment of taxes under protest
and action for refunds thereof in Article 2, Chapter 5, Part 9, of Division 1 of the Revenue and Taxation Code, insofar as those
provisions are applicable.” (Health & Safety Code § 5472; Los Altos Golf and Country Club v. County of Santa Clara (2008) 165
Cal.App.4th 198.) Accordingly, Revenue and Taxation Code section 5097's four-year statute of limitations is applicable to actions
challenging fees and charges adopted pursuant to the procedures established by Health & Safety Code section 5471.

Il. Claiming Requirements & Standing

A. Government Claims Act

Under the Government Claims Act, “no suit for money or damages may be brought against a public entity on a cause of action
for which a claim is required to be presented ... until a written claim therefor has been presented to the public entity ... ."
(Gov't Code § 945.4; State v. Superior Court (Bodde) (2004) 32 Cal.4th 1234, 1240 [“[T]he filing of a claim ... is more than a
procedural requirement”; it is a “condition precedent” to filing suit against a public agency and “an integral part of [a] plaintiff's
cause of action.”].) Government Code section 911.2(a) states that any claim (except those related to death or injury to persons,
personal property, or crops) must be presented to the public agency “not later than one year after the accrual of the cause of
action.” Because the presentation of a written claim is a statutory prerequisite to suing a public agency for money or damages,
Government Code section 911.2 operates like a one-year statute of limitations that is calculated backwards from the date the
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written claim is presented, although it is not technically a statute of limitations. (See, e.g., Utility Audit Co. v. City of Los Angeles
(2003) 112 Cal.App.4th 950, 961-961.) Any action must be brought within six months after the claim is rejected or, if the claim is
not rejected, within two years of accrual of the cause of action. (Gov't Code § 945.6.)

“[Tlhe date of the accrual of a cause of action to which a claim relates is the date upon which the cause of action would be
deemed to have accrued within the meaning of the statute of limitations which would be applicable thereto if there were no
requirement that a claim be presented ... ." (Gov't Code § 901.) Unless otherwise specified by statute, a cause of action accrues
when “complete with all its elements”"— wrongdoing, harm, and causation. (Howard Jarvis Taxpayers Ass’n v. City of La Habra
(2001) 25 Cal.4th 809, 815; Pooshs V. Philip Morris USA, Inc. (2011) 51 Cal.4th 788, 797, citations omitted.) For most cases seeking
a refund of a tax, assessment, fee, or charge, payment of the challenged levy that causes “harm” to taxpayers, is the last element
of a cause of action to occur and triggers accrual. Thus, under this “last element” rule, a refund cause of action accrues upon the
first payment of an allegedly illegal tax, assessment, fee, or charge, and any taxpayer who did not present a written claim within
one year of making his or her first payment would be barred from filing a lawsuit by Government Code section 911.2(a).

However, the “last element” accrual rule often will not apply in actions seeking a refund of taxes, assessments, fees, or charges.
Instead, courts apply an exception to the rule known as “continuous accrual,” under which “separate, recurring invasions of the
same right can trigger their own statute of limitations.” (Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1198.)
When the continuous accrual rule applies, each wrongful act creates a distinct cause of action. (Hogar Dulce Hogar v. Community
Development Commission of the City of Escondido (2003) 110 Cal.App.4th 1288, 1295.) Since each breach of a recurring obligation
“provides all the elements of a claim—wrongdoing, harm, and causation— each may be treated as an independently actionable
wrong.” (Aryeh, supra, 55 Cal.4th at 1199, citations omitted.) Thus, a new cause of action accrues — and a new statute of
limitations commences — with each payment of a revenue measure.

In 2001, the California Supreme Court held that this rule applies, at least as a general matter, to actions challenging taxes, and

by extension, it likely applies to other government levies as well in the absence of a more specific statute of limitations than the
general rule of Code of Civil Procedure section 338(a). (La Habra, supra, 25 Cal.4th at 818-825.) Because taxes, assessments, fees,
and charges are generally collected periodically, each collection triggers all of the elements of a cause of action for a refund. Thus,
taxpayers who first present a written claim within one year of making any payment of a challenged levy satisfy Government Code
section 911.2, subdivision (a)'s one-year claiming requirement.

When a more specific statute of limitations applies — like the validation rule of Code of Civil Procedure sections 860 et seq. — the
continuous accrual rule of La Habra will not apply. (E.g., Utility Cost Management v. Indian Wells Valley Water Dist. (2001) 26 cal.4th
1185, 1195 [120-day statute of Gov. Code, § 66022 for capital facilities fees displaced La Habra rule].)

The “continuous accrual” rule does come with an important caveat limiting liability. Because each wrongful act creates its own
cause of action, the continuous accrual rule “supports recovery only for damages arising from those breaches falling within the
limitations periodl,]” effectively “limit{ing] the amount of retroactive relief a plaintiff or petitioner can obtain to the benefits or
obligations which came due” during that period. (Aryeh, supra, 55 Cal.4th at 1199; Hogar Dulce Hogar, supra, 110 Cal.App.4th

at 1296.) Thus, any taxpayer seeking a refund of taxes, assessments, fees, or charges in situations governed by the continuous
accrual rule may not recover any amounts collected more than one year before he or she presented a written claim to the entity
imposing the levy.
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p» PRACTICE TIP:

Typically, a plaintiff will not allege each collection of a tax, assessment, fee, or charge — whether it be
monthly, annually, or on some other schedule — as a separate cause of action in a complaint. However,
cases hold that “cause of action” for purposes of the summary adjudication statute (Code Civ. Proc.

§ 437¢(f)(1)) means any “separate and distinct wrongful act,” and that summary adjudication may be
granted as to any such separate and distinct act, even if itis alleged in the aggregate with other wrongful
acts. (Lilienthal & Fowler v. Superior Court(1993) 12 Cal.App.4th 1848, 1853-1855; Edward Fineman Co. v.
Superior Court (1998) 66 Cal.App.4th 1110, 114-118.) A similar rule has been applied on demurrer. (See Sun
‘n Sand, Inc. v. United California Bank (1978) 21 Cal.3d 671, 678-679, 692, 703.) Because each collection

of an allegedly illegal tax, assessment, fee, or charge is a separate cause of action, if a taxpayer seeks a
refund of amounts collected more than one year before he or she presented a written claim to the public
entity imposing the levy, it may be possible to limit recovery to the one-year period by demurrer, motion for
judgment on the pleadings, or motion for summary adjudication.

1. Exceptions to the claims presentation requirement
Despite the general rule that the filing of a claim is a condition precedent to filing suit, section 905 Government Code lists
several categories of claims not subject to the Government Claims Act’s claims presentation requirements. Two are of
particular relevance to claims for taxes, fees, or assessments: claims by a government entity and claims for which there
is a claim or refund procedure in the Revenue and Taxation Code or other statute. (Gov. Code § 905, subds. (a), (i).)

Subdivision (i) of section 905 provides that “[c]laims by the state or by a state department or agency or by another local
public entity or by a judicial branch entity” are not subject to the claims presentation requirements of the Government
Claims Act. However, Government Code section 935 allows a local government to create its own claims presentation
requirements and procedures for claims that are exempted under section 905. (Gov. Code § 935, subd. (a).) The
procedure must be substantially the same as the procedures of the Government Claims Act. (Gov. Code § 905, subds. (b)-
(e).) Under this authority, local governments can enact claims ordinances requiring other government entities to submit
claims as a precondition to suit. (City of Ontario v. Superior Court (1993) 12 Cal.App.4th 894, 901-902 [defeating CalTrans
indemnity suit for failure to file a claim under city ordinance].)

There are a number of claims procedures in statutes, particularly in the Revenue and Taxation Code for
levies collected with the property taxes. See discussion, infra, in this Guide.

B. Class Actions

Class claims can be submitted under the Government Claims Act. (Ardon v. City of Los Angeles (2011) 52 Cal.4th 241, 253.)
Consequently, unless there is a statutory refund procedure applicable to a tax, fee, or assessment, the tax, fee, or assessment can
be the subject of a class claim. (Ibid.)

Because local claims ordinances are not “statutes” under Government Code section 905, subdivision (a), a provision of the
Government Claims Act (although they are for other purposes), they cannot override the claim procedures of the Government
Claims Act and prohibit class claims. (McWilliams v. City of Long Beach (2013) 56 Cal.4th 613, 616-617.) However, a class claim
can be prohibited by a claims procedure set forth in a statute. (See, e.g., Neecke v. City of Mill Valley (1995) 39 Cal.App.4th 946,
960 [class certification barred because claim for refund of municipal services tax was governed by Revenue and Taxation Code
sections 5097 and 5140, which do not allow class claims].)
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C. Pay First, Litigate Later Rule

The California Constitution provides that the validity a tax cannot be challenged unless the tax has first been paid.

No legal or equitable process shall issue in any proceeding in any court against this State or any officer thereof to
prevent or enjoin the collection of any tax. After payment of a tax claimed to be illegal, an action may be maintained
to recover the tax paid, with interest, in such manner as may be provided by the Legislature.

(Cal. Const., art. XIll, § 32)

Although this provision only applies to the State by its terms, the courts have extended its “pay first, litigate later” requirement to
local governments by common law. (Flying Dutchman Park, Inc. v. City and County of San Francisco (2001) 93 Cal.App.4th 1129,
1137-1138.) The “pay first, litigate later” rule applies at all levels of government: federal, state, and local. (Batt v. City and County
of San Francisco (2007) 155 Cal.App.4th 65, 72, disapproved of on other grounds by McWilliams, supra, 56 Cal.4th at p. 626.)

The “pay first, litigate later” rule has also been applied to water replenishment charges. (Water Replenishment District of Southern
California v. City of Cerritos (2013) 220 Cal.App.4th 1450, 1465-1466.) Logically, it also applies to a wide range of government fees,
particularly because most challenges to fees assert that the fees are actually taxes.

For the "Pay first, litigate later” rule to apply, there must be an adequate post-payment remedy through which the taxpayer can
obtain a refund. (Batt v. City and County of San Francisco, supra, 155 Cal.App.4th 65, 72 disapproved of on other grounds by
McWilliams v. City of Long Beach, supra.)

lIl. Standards of Review

A. Review in the Trial Court

The setting of assessments, fees, and other charges pursuant to legislative authority is a quasi-legislative act. (See Silicon Valley
Taxpayers Ass'n, Inc. v. Santa Clara County Open Space Authority (2008) 14 Cal.Ath 431, 443-444, 448 (Silicon Valley); Shapell
Industries, Inc. v. Governing Bd. of the Milpitas Unified Sch. Dist. (1991) 1 Cal.App.4th 218, 230-231 (Shapell Indus.), Kahn v. East
Bay Mun. Util. Dist. (1974) 41 Cal.App.3d 397, 409; Durant v. City of Beverly Hills (1940) 39 Cal.App.2d 133, 139.) As such, trial
courts review related challenges by writ of traditional mandate pursuant to Code of Civil Procedure section 1085. (Shapell, at pp.
230-231; see also Western States Petroleum Assoc. v. Superior Court (1995) 9 Cal.4th 559, 575 (Western States).)

Writ review is generally limited to the administrative record before the governing board when it set the challenged levy. (See
Western States, supra, 9 Cal.4th at pp. 575-576; Carrancho v. Cal. Air Resources Bd. (2003) 111 Cal.App.4th 1255, 1269; Lewin v.
St. Joseph Hospital of Orange (1978) 82 Cal.App.3d 368, 388.) As a corollary, discovery is generally not available. (See San Joaquin
LAFCO v. Superior Court (2008) 162 Cal.App.4th 159, 167-170; see also Schwartz v. Poizner (2010) 187 Cal.App.4th 592, 599
[holding petitioner failed to justify discovery by identifying specific factual uncertainty affecting his right to mandate].) Further,
discovery of a legislative body’s mental or deliberative processes is prohibited. (Id. at p. 172; Regents of University of California v.
Superior Court (1999) 20 Cal.4th 509, 541.)

However, there are limited exceptions to the foregoing limits on the factual record. (Western States, supra, 9 Cal.4th at pp.
578-579) For example, extra-record evidence may be admitted in traditional mandamus actions challenging ministerial or
informal administrative actions if specific, material facts are in dispute. (/d. at p. 576; see also Code Civ. Proc., 1090 [specifying the
procedures for setting a factual dispute for evidentiary resolution].) That rule will not commonly apply in rate-making disputes,

as rate-making is a discretionary, legislative action. Extra-record evidence may also be relevant to evaluate whether an agency
considered all relevant information or fully explained its actions. (/d. at pp. 579-579, citing Asarco, Inc. v. U.S. Environmental
Protection Agency (9th Cir. 1980) 616 F.2d 1153, 1160.) This exception also allows extra-record evidence to assist a court
penetrate a record replete with dense, technical language. (Ibid.) Evidence may be introduced for the first time in a trial court
when it existed before the agency made its decision, but could not with reasonable diligence have been presented to the agency.
(Id. at p. 578.) Finally, Western States suggests that extra-record evidence may be relevant to evaluate collateral matters, such
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as a challenger’s standing or the accuracy of an administrative record. (See id. at 575, fn. 5.) Critically, however, “extra-record
evidence can never be admitted merely to contradict the evidence the administrative agency relied on in making a quasi-
legislative decision or to raise a question regarding the wisdom of that decision.” (Western States, supra, 9 Cal.4Ath at pp. 578-579,
emphasis added.)

B. Separation of Powers and Burden of Proof

Under separation-of-powers principles, traditional mandate could issue to correct the exercise of discretionary legislative power,
but only if the action taken was so palpably unreasonable and arbitrary as to show an abuse of discretion as a matter of law.
(See Shapell Indus., supra, 1 Cal.App.4th at p. 233; Brydon v. East Bay Municipal Utility District (1994) 24 Cal.App.4th 178, 196.) In
addition, assessments, fees, and other charges were presumed valid, and the burden to prove otherwise was on the challenger.
(Brydon, at p. 196.)

Propositions 26 and 218 changed this standard in part. Under Articles XIIl C and Xlll D, once a challenger has made a prima facie
case, agencies now have the burden to demonstrate that their assessments, fees, and other charges satisfy the requirements

of applicable constitutional provisions. (Cal. Const., art. XIll C, § 1, subd. (e)(unnumbered paragraph); art. Xlll D, §§ 4, subd. (f), 6,
subd. (b)(5); Morgan v. Imperial Irrigation District (2014) 223 Cal.App.4th 892, 914 [burden shifts to rate-maker under art. XIll D
only if plaintiff makes a prima facie case].) These provisions not only shifted the burden of proof, but also implicitly abrogated the
common law’s presumption of validity. (Silicon Valley, supra, 44 Cal.4th at pp. 448-449.)

Nonetheless, some traditional separation-of-powers principles remain intact. For example, trial courts still constrain their review
to the administrative record and may not consider extra-record evidence. (Western States, supra, 9 Cal.4th at pp. 575-576.)
Consistently, even under the constitutionally shifted burden, trial courts should not substitute their judgment for that of the local
agency, so long as the administrative record demonstrates no violation of constitutional standards. (See Silicon Valley, supra, 44
Cal.4th at pp. 447-448 [holding legislative discretion is subordinate to constitutional mandate].) The fact that challengers or even
a court find alternative rates or methodologies preferable should not be relevant. Put differently, courts should review an agency’s
action for constitutional compliance; they should not compare the relative strengths of an agency’s actions with the universe of
alternatives proposed by challengers:

Given that Proposition 218 prescribes no particular method for apportioning a fee or charge other than that the
amount shall not exceed the proportional cost of the service attributable to the parcel, defendant’s method of
grouping similar users together for the same augmentation rate and charging the users according to usage is a
reasonable way to apportion the cost of service. That there may be other methods favored by plaintiffs does not
render defendant’s method unconstitutional. Proposition 218 does not require a more finely calibrated apportion.”

(Griffith v. Pajaro Valley Water Management Agency (2013) 220 Cal.App.4th 586, 601.)

C. Review in the Court of Appeal

Whether a charge is a tax or a fee is a question of law decided upon independent review of the rate-making record. (Sinclair Paint,
supra, 15 Cal.4th at p. 874 [applying Prop. 13]; California Farm Bureau Federation v. State Water Resources Control Bd. (2011) 51
Cal.4th 421, 436 [same]; Morgan, supra, 223 Cal.App.4th at p. 912 [“We exercise our independent judgment in reviewing whether
the District's rate increases violated [article XIII D] section é. ... In applying this standard of review, we will not provide any
deference to the District’s determination of the constitutionality of its rate increase.”].)

Even so, the courts of appeal will not decide disputed issues of fact. (See Moore v. City of Lemon Grove (2015) 237 Cal.App.4th
363, 368-369.) Further, appellate courts will always presume that an underlying judgment is correct. (Ibid.) Thus, even de novo
review extends only to the issues properly raised by the appellant in its briefs. (Ibid.)
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"Constitutional facts” are reviewed de novo to ensure meaningful appellate review of facts on which constitutional rights depend.
(See McCoy v. Hearst Corp. (1986) 42 Cal.3d 835, 842 [independent review “reflects a deeply held conviction that judges — and
particularly Members of this Court — must exercise such review in order to preserve the precious liberties established and
ordained by the Constitution,” quoting Bose Corp. v. Consumers Union of U.S., Inc. (1984) 466 U.S. 485, 510-511].) An interesting
discussion of this theory of appellate review of trial court fact-finding can be found in Faigman, Constitutional Fictions: A Unified
Theory of Constitutional Facts (2008).

Factual findings on conflicting evidence adduced at trial are properly reviewed for substantial evidence. (See People v. Cromer
(2001) 24 Cal.4th 889, 894.) However, in mandate review of a cold administrative record, the trial and appellate task is the same:
“Although an appellate court defers to a trial court’s factual determinations if supported by substantial evidence,” where, as here,
“the trial court’s decision did not turn on any disputed facts,” the trial court’s decision “is subject to de novo review.” (Kavanaugh
v. West Sonoma County Union High School Dist. (2003) 29 Cal.4th 911, 916; see also Professional Engineers in California
Government v. Kempton (2007) 40 Cal.4th 1016, 1032; Moore, supra, 237 Cal.App.4th at p. 369.)

If, however, a rate-making agency waives the benefit of Western States Petroleum Ass’n. v. Superior Court (1995) 9 Cal.4th 559
(mandate review of agency action limited to administrative record) and offers — or allows a challenger to offer — extra-record
evidence, the trial court’s findings of facts are reviewed for substantial evidence. Such was the case in Morgan, supra, 223 Cal.
App.4th at p. 915 [applying substantial evidence standard to challenger’s attack on rate-making using extra-record datal.)

Finally, a trial court sitting in equity has broad remedial discretion, and remedy is reviewed for abuse of discretion. (In re Estates
of Collins (2012) 205 Cal.App.4th 1238, 1246.)

IV. Remedies

A. Proposition 62 Penalty Remedy

Proposition 62 is a 1986 statutory initiative applicable to general law cities, counties, and special districts. (Gov. Code, § 53720

et seq.) It includes a penalty provision requiring that, if a court finds a local government did not comply with Proposition 62's
requirements, “the amount of property tax revenue allocated to the jurisdiction ... shall be reduced by one dollar ($1.00) for each
one dollar ($1.00) of revenue attributable to such tax for each year that the tax is collected.” (Gov. Code, § 53728.) Thus, pursuant
to Proposition 62, a court can order withholding of property tax revenue from local governments on a dollar-for-dollar basis for
each dollar of revenue attributable to an unauthorized special tax.

Despite Proposition 62's enactment in 1986, no reported case has yet discussed this remedy. The Proposition 62 remedy arguably
does not apply to “taxes” as defined by 2010’s Proposition 26, which succeeded it by 24 years, but only “taxes” as they were
defined by common law in 1986 when Proposition 62 was adopted. (See Sinclair Paint v. State Bd. of Equalization (1997) 15 Cal.4th
866, 874 [pre-Prop. 26 case noting “'tax’ has no fixed meaning” and “compulsory fees may be deemed legitimate fees rather than
taxes”].)

The Proposition 62 penalty is also arguably unconstitutional under Proposition 13, which requires property taxes to be distributed
“to the districts” from which they are collected. (Cal. Const., art. XIIl A, § 1, subd. (a).) Further, Prop. 62 has no provision redirecting
funds withheld pursuant to Government Code section 53728, leaving open the question of whether withheld funds should be
returned to the State general fund, left with the Counties, held as escheat, or returned to taxpayers as a refund.
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B. Prospective Relief

Writ relief is commonly pursued in actions under Propositions 218 and 26. (E.g., Golden Hill Neighborhood Assn., Inc. v. City of San
Diego (2011) 199 Cal.App.4th 416, 435 [writ of mandate to vacate resolution forming special assessment district in violation of
Proposition 218]; AB Cellular, LA, LLC v. City of Los Angeles (2007) 150 Cal.App.4th 747, 767 [affirming writ of mandate directing
city to reinstate previous calculation of tax on telephone services under Prop. 218].) Injunctions are available after litigation
challenging the tax is complete. (Ardon v. City of Los Angeles (2011) 52 Cal.4th 241, 252.) They are not available pendent lite,
however. (See Cal. Const., art. Xllll, § 32 and related case law, discussed above.)

Plaintiffs will often seek declaratory and injunctive relief as separate causes of action when bringing writ claims under Proposition
218 and 26. Courts often dismiss separate causes of action for declaratory or injunctive relief as duplicative of relief requested

in a writ claim, many cases hold an injunction is a remedy, not a cause of action, and a writ of mandate often has the same

effect as an injunction: requiring action by a public agency. (E.g., City of Pasadena v. Cohen (2014) 228 Cal.App.4th 1461, 1467

[no declaratory relief with writ claim challenging administrative decision in post-redevelopment dispute]; Mental Health Assn. in
California v. Schwarzenegger (2010) 190 Cal.App.4th 952, 959 [declaratory and injunctive relief claims “redundant” of mandate
petition when all present same question of law].) When a plaintiff seeks only declaratory relief to challenge a levy and that
declaratory relief would have an injunctive effect, the same “pay first, litigate later” rule applies as in taxpayer challenges seeking
injunctions. (Chodos V. City of Los Angeles (2011) 195 Cal.App.4th 675, 680.)

C. Validation Actions

The Code of Civil Procedure allows public entities to bring validation actions to confirm a decision to institute or raise a levy
subject to Propositions 218 and 26 in an in rem judgment that binds all who might later challenge that decision. (Code Civ. Proc.,
§ 860 et seq.) Agencies might use validation actions to control litigation that challenges a tax or to establish that a levy is valid.
(E.g., Pajaro Valley Water Mgmt. Agency v. Amrhein (2007) 150 Cal.App.4th 1364 [agency’s complaint to validate groundwater
augmentation fee increasel; City of San Diego v. Shapiro (2014) 228 Cal.App.4th 756 [complaint to validate special tax].)

Challengers to levies may file “reverse validation” actions within the same, short, 60-day statute of limitations if an agency does
not file a validation action. (E.g., Howard Jarvis Taxpayers Ass’n v. City of Salinas (2002) 98 Cal.App.4th 1351 [taxpayers' reverse
validation action to challenge storm drainage fee pursuant to Prop. 218].) As mentioned above, some procedural ordinances
require challenges to a levy to be brought in validation.

Further discussion of validation appears above, in the section regarding statutes of limitation.

D. Attorneys’ Fees

Successful plaintiffs can be entitled to attorneys’ fees pursuant to Code of Civil Procedure section 1021.5 so long as those
plaintiffs filed actions result “in the enforcement of an important right affecting the public interest,” as successful challenges to
levies often do. (Cf. Morgan v. Imperial Irrigation District (2014) 223 Cal.App.4th 892, 929-931 [reversing award of attorneys’ fees
based on trial court’s incorrect assumption challenged rates violated Proposition 218].)

A litigant who has a financial interest in the litigation may be disqualified from obtaining fees under Code of Civil Procedure
section 1021.5 because no fee award is necessary to induce litigation to establish important principles of law to benefit the
public. (E.g., Norberg v. California Coastal Commission (2013) 164 Cal.Rptr.3d 440.)
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TEXT OF PROPOSED LAWS

(PROPOSITION 25 CONTINUED)

(b) The Governor and the Governor-elect may require a state
agency, officer or employee to furnish whatever information is
deemed necessary to prepare the budget.

(¢) (I) The budget shall be accompanied by a budget bill
itemizing recommended expenditures.

(2) The budget bill shall be introduced immediately in each
house by the persons chairing the committees that consider the
budget.

(3) The Legislature shall pass the budget bill by midnight on
June 15 of each year.

(4) Until the budget bill has been enacted, the Legislature shall
not send to the Governor for consideration any bill appropriating
funds for expenditure during the fiscal year for which the budget
bill is to be enacted, except emergency bills recommended by the
Governor or appropriations for the salaries and expenses of the
Legislature.

(d) No bill except the budget bill may contain more than one
item of appropriation, and that for one certain, expressed purpose.
Appropriations from the General Fund of the State, except
appropriations for the public schools; and appropriations in the
budget bill and in other bills providing for appropriations related
to the budget bill, are void unless passed in each house by rollcall
vote entered in the journal, two-thirds of the membership
concurring.

(e) (1) Notwithstanding any other provision of law or of this
Constitution, the budget bill and other bills providing for
appropriations related to the budget bill may be passed in each
house by rollcall vote entered in the journal, a majority of the
membership concurring, to take effect immediately upon being
signed by the Governor or upon a date specified in the legislation.
Nothing in this subdivision shall affect the vote requirement for
appropriations for the public schools contained in subdivision (d)
of this section and in subdivision (b) of Section 8 of this article.

(2) For purposes of this section, “other bills providing for
appropriations related to the budget bill” shall consist only of bills
identified as related to the budget in the budget bill passed by the
Legislature.

ey (f) The Legislature may control the submission, approval,
and enforcement of budgets and the filing of claims for all state
agencies.

) (g) For the 2004—05 fiscal year, or any subsequent fiscal
year, the Legislature may not send to the Governor for consideration,
nor may the Governor sign into law, a budget bill that would
appropriate from the General Fund, for that fiscal year, a total
amount that, when combined with all appropriations from the
General Fund for that fiscal year made as of the date of the budget
bill’s passage, and the amount of any General Fund moneys
transferred to the Budget Stabilization Account for that fiscal year
pursuant to Section 20 of Article XVI, exceeds General Fund
revenues for that fiscal year estimated as of the date of the budget
bill’s passage. That estimate of General Fund revenues shall be set
forth in the budget bill passed by the Legislature.

(h) Notwithstanding any other provision of law or of this
Constitution, including subdivision (c) of this section, Section 4 of
this article, and Sections 4 and 8 of Article 111, in any year in which
the budget bill is not passed by the Legislature by midnight on June
15, there shall be no appropriation from the current budget or
future budget to pay any salary or reimbursement for travel or
living expenses for Members of the Legislature during any regular
or special session for the period from midnight on June 15 until the
day that the budget bill is presented to the Governor. No salary or
reimbursement for travel or living expenses forfeited pursuant to
this subdivision shall be paid retroactively.

114 | Text of Proposed Laws

SEC. 5. Severability.

If any of the provisions of this measure or the applicability of
any provision of this measure to any person or circumstances shall
be found to be unconstitutional or otherwise invalid, such finding
shall not affect the remaining provisions or applications of this
measure to other persons or circumstances, and to that extent the
provisions of this measure are deemed to be severable.

PROPOSITION 26

This initiative measure is submitted to the people in accordance
with the provisions of Section 8 of Article II of the California
Constitution.

This initiative measure amends sections of the California
Constitution; therefore, existing provisions proposed to be deleted
are printed in strikeouttype and new provisions proposed to be
added are printed in italic type to indicate that they are new.

PROPOSED LAW

SECTION 1. Findings and Declarations of Purpose.

The people of the State of California find and declare that:

(a) Since the people overwhelmingly approved Proposition 13
in 1978, the Constitution of the State of California has required
that increases in state taxes be adopted by not less than two-thirds
of the members elected to each house of the Legislature.

(b) Since the enactment of Proposition 218 in 1996, the
Constitution of the State of California has required that increases
in local taxes be approved by the voters.

(c) Despite these limitations, California taxes have continued to
escalate. Rates for state personal income taxes, state and local
sales and use taxes, and a myriad of state and local business taxes
are at all-time highs. Californians are taxed at one of the highest
levels of any state in the nation.

(d) Recently, the Legislature added another $12 billion in new
taxes to be paid by drivers, shoppers, and anyone who earns an
income.

(e) This escalation in taxation does not account for the recent
phenomenon whereby the Legislature and local governments have
disguised new taxes as “fees” in order to extract even more revenue
from California taxpayers without having to abide by these
constitutional voting requirements. Fees couched as “regulatory”
but which exceed the reasonable costs of actual regulation or are
simply imposed to raise revenue for a new program and are not part
of any licensing or permitting program are actually taxes and
should be subject to the limitations applicable to the imposition of
taxes.

(f) In order to ensure the effectiveness of these constitutional
limitations, this measure also defines a “tax” for state and local
purposes so that neither the Legislature nor local governments can
circumvent these restrictions on increasing taxes by simply
defining new or expanded taxes as “fees.”

SECTION 2. Section 3 of Article XIII A of the California
Constitution is amended to read:

SEC. 3. (a) Ffom—aﬂd—a-ﬁef—th&effee&ve—&afre%ﬂﬁs—afﬁc}c

reveﬁues—col-}cc’ced—pnrsmt—ﬂ‘rere’co Any change in state statute
whlch results in any taxpayer paytng a htgher tax whethel—by

T must be
1mposed by an Aet act passed by not less than two-thirds of all
members elected to each of the two houses of the Legislature,
except that no new ad valorem taxes on real property, or sales or
transaction taxes on the sales of real property may be imposed.




TEXT OF PROPOSED LAWS

(PROPOSITION 26 CONTINUED)

(b) As used in this section, “tax” means any levy, charge, or
exaction of any kind imposed by the State, except the following:

(1) A charge imposed for a specific benefit conferred or
privilege granted directly to the payor that is not provided to those
not charged, and which does not exceed the reasonable costs to the
State of conferring the benefit or granting the privilege to the
payor.

(2) A charge imposed for a specific government service or
product provided directly to the payor that is not provided to those
not charged, and which does not exceed the reasonable costs to the
State of providing the service or product to the payor.

(3) A charge imposed for the reasonable regulatory costs to the
State incident to issuing licenses and permits, performing
investigations, inspections, and audits, enforcing agricultural
marketing orders, and the administrative enforcement and
adjudication thereof.

(4) A charge imposed for entrance to or use of state property, or
the purchase, rental, or lease of state property, except charges
governed by Section 15 of Article X1.

(5) A fine, penalty, or other monetary charge imposed by the
Jjudicial branch of government or the State, as a result of a violation
of law.

(c) Any tax adopted after January 1, 2010, but prior to the
effective date of this act, that was not adopted in compliance with
the requirements of this section is void 12 months after the effective
date of this act unless the tax is reenacted by the Legislature and
signed into law by the Governor in compliance with the
requirements of this section.

(d) The State bears the burden of proving by a preponderance
of the evidence that a levy, charge, or other exaction is not a tax,
that the amount is no more than necessary to cover the reasonable
costs of the governmental activity, and that the manner in which
those costs are allocated to a payor bear a fair or reasonable
relationship to the payor’s burdens on, or benefits received from,
the governmental activity.

SECTION 3. Section 1 of Article XIII C of the California
Constitution is amended to read:

SECTION 1. Definitions. As used in this article:

(a) “General tax” means any tax imposed for general
governmental purposes.

(b) “Local government” means any county, city, city and
county, including a charter city or county, any special district, or
any other local or regional governmental entity.

(c) “Special district” means an agency of the State, formed
pursuant to general law or a special act, for the local performance
of governmental or proprietary functions with limited geographic
boundaries including, but not limited to, school districts and
redevelopment agencies.

(d) “Special tax” means any tax imposed for specific purposes,
including a tax imposed for specific purposes, which is placed into
a general fund.

(e) As used in this article, “tax” means any levy, charge, or
exaction of any kind imposed by a local government, except the
following:

(1) A charge imposed for a specific benefit conferred or
privilege granted directly to the payor that is not provided to those
not charged, and which does not exceed the reasonable costs to the
local government of conferring the benefit or granting the
privilege.

(2) A charge imposed for a specific government service or
product provided directly to the payor that is not provided to those
not charged, and which does not exceed the reasonable costs to the
local government of providing the service or product.

(3) A charge imposed for the reasonable regulatory costs to a
local government for issuing licenses and permits, performing
investigations, inspections, and audits, enforcing agricultural
marketing orders, and the administrative enforcement and
adjudication thereof.

(4) A charge imposed for entrance to or use of local government
property, or the purchase, rental, or lease of local government
property.

(5) A fine, penalty, or other monetary charge imposed by the
Judicial branch of government or a local government, as a result of
a violation of law.

(6) A charge imposed as a condition of property development.

(7) Assessments and property-related fees imposed in
accordance with the provisions of Article XIII D.

The local government bears the burden of proving by a
preponderance of the evidence that a levy, charge, or other
exaction is not a tax, that the amount is no more than necessary to
cover the reasonable costs of the governmental activity, and that
the manner in which those costs are allocated to a payor bear a
fair or reasonable relationship to the payor’s burdens on, or
benefits received from, the governmental activity.

SECTION 4. Conflicting Measures.

In the event that this measure and another measure or measures
relating to the legislative or local votes required to enact taxes or
fees shall appear on the same statewide election ballot, the
provisions of the other measure or measures shall be deemed to be
in conflict with this measure. In the event that this measure shall
receive a greater number of affirmative votes, the provisions of this
measure shall prevail in their entirety, and the provisions of the
other measure or measures relating to the legislative or local votes
required to enact taxes or fees shall be null and void.

SECTION 5. Severability.

If any provision of this act, or any part thereof, is for any reason
held to be invalid or unconstitutional, the remaining provisions
shall not be affected, but shall remain in full force and effect, and
to this end the provisions of this act are severable.

PROPOSITION 27

This initiative measure is submitted to the people in accordance
with the provisions of Section 8 of Article II of the California
Constitution.

This initiative measure amends the California Constitution and
repeals sections of the Government Code; therefore, existing
provisions proposed to be deleted are printed in strikeouttype and
new provisions proposed to be added are printed in ifalic type to
indicate that they are new.

PROPOSED LAW

SECTION 1. Title.

This Act shall be known and may be cited as the “Financial
Accountability in Redistricting Act” or “FAIR Act.”

SECTION 2. Findings and Purpose.

The people of the State of California hereby make the following
findings and declare their purpose in enacting the FAIR Act is as
follows:

(a) Our political leadership has failed us. California is facing an
unprecedented economic crisis and we, the people (not the
politicians), need to prioritize how we spend our limited funds. We
are going broke. Spending unlimited millions of dollars to create
multiple new bureaucracies just to decide a political game of
Musical Chairs is a waste—pure and simple. Under current law, a
group of unelected commissioners, making up to $1 million a year
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PROPOSITION  REQUIRES THAT CERTAIN STATE AND LOCAL FEES BE APPROVED BY TWO-THIRDS VOTE.

CAUSED BY THE FEE-PAYER'S BUSINESS. INITIATIVE CONSTITUTIONAL AMENDMENT.

6 FEES INCLUDE THOSE THAT ADDRESS ADVERSE IMPACTS ON SOCIETY OR THE ENVIRONMENT

OFFICIAL TITLE AND SUMMARY

PREPARED BY THE ATTORNEY GENERAL

REQUIRES THAT CERTAIN STATE AND LOCAL FEES BE APPROVED BY TWO-THIRDS VOTE.
FEES INCLUDE THOSE THAT ADDRESS ADVERSE IMPACTS ON SOCIETY OR THE ENVIRONMENT
CAUSED BY THE FEE-PAYER'’S BUSINESS. INITIATIVE CONSTITUTIONAL AMENDMENT.

* Requires that certain state fees be approved by two-thirds vote of Legislature and certain local fees be

approved by two-thirds of voters.

* Increases legislative vote requirement to two-thirds for certain tax measures, including those that do
not result in a net increase in revenue, currently subject to majority vote.

Summary of Legislative Analyst’s Estimate of Net State and Local Government Fiscal Impact:

* Decreased state and local government revenues and spending due to the higher approval requirements
for new revenues. The amount of the decrease would depend on future decisions by governing bodies
and voters, but over time could total up to billions of dollars annually.

e Additional state fiscal effects from repealing recent fee and tax laws: (1) increased transportation
program spending and increased General Fund costs of $1 billion annually, and (2) unknown

potential decrease in state revenues.

ANALYSIS BY THE LEGISLATIVE ANALYST
BACKGROUND

State and local governments impose a variety of

taxes, fees, and charges on individuals and
businesses. Taxes—such as income, sales, and

property taxes—are typically used to pay for general

public services such as education, prisons, health,

and social services. Fees and charges, by comparison,

typically pay for a particular service or program

benefitting individuals or businesses. There are three

broad categories of fees and charges:

*  User fees—such as state park entrance fees and
garbage fees, where the user pays for the cost of

a specific service or program.

* Regulatory fees—such as fees on restaurants to
pay for health inspections and fees on the
purchase of beverage containers to support
recycling programs. Regulatory fees pay for
programs that place requirements on the
activities of businesses or people to achieve
particular public goals or help offset the public
or environmental impact of certain activities.

*  Property charges—such as charges imposed on
property developers to improve roads leading
to new subdivisions and assessments that pay
for improvements and services that benefit the
property owner.

of the Legislature for

revenues.

the Legislature.

the Legislature.

Figure 1

Approval Requirements: State and Local Taxes, Fees, and Charges
State Local

Tax Two-thirds of each house e Two-thirds of local voters if the local

measures increasing state

Fee Majority of each house of

Property Charges Majority of each house of

government specifies how the funds will be
used.

e Majority of local voters if the local government
does not specify how the funds will be used.

Generally, a majority of the governing body.

Generally, a majority of the governing body.
Some also require approval by a majority of
property owners or two-thirds of local voters.
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ANALYSIS BY THE LEGISLATIVE ANALYST

State law has different approval requirements
regarding taxes, fees, and property charges. As
Figure 1 shows, state or local governments usually
can create or increase a fee or charge with a majority
vote of the governing body (the Legislature, city
council, county board of supervisors, etc.). In
contrast, increasing tax revenues usually requires
approval by two-thirds of each house of the state
Legislature (for state proposals) or a vote of the
people (for local proposals).

Disagreements Regarding Regulatory Fees. Over
the years, there has been disagreement regarding the
difference between regulatory fees and taxes,
particularly when the money is raised to pay for a
program of broad public benefit. In 1991, for
example, the state began imposing a regulatory fee
on businesses that made products containing lead.
The state uses this money to screen children at risk
for lead poisoning, follow up on their treatment, and
identify sources of lead contamination responsible
for the poisoning. In court, the Sinclair Paint
Company argued that this regulatory fee was a tax

CONTINUED

because: (1) the program provides a broad public
benefit, not a benefit to the regulated business, and
(2) the companies that pay the fee have no duties
regarding the lead poisoning program other than
payment of the fee.

In 1997, the California Supreme Court ruled that
this charge on businesses was a regulatory fee, not a
tax. The court said government may impose
regulatory fees on companies that make
contaminating products in order to help correct
adverse health effects related to those products.
Consequently, regulatory fees of this type can be
created or increased by (1) a majority vote of each
house of the Legislature or (2) a majority vote of a
local governing body.

PROPOSAL

This measure expands the definition of a tax and a
tax increase so that more proposals would require
approval by two-thirds of the Legislature or by local
voters. Figure 2 summarizes its main provisions.

Figure 2
Major Provisions of Proposition 26

‘/ Expands the Scope of What Is a State or Local Tax
 Classifies as taxes some fees and charges that government currently may impose with a majority vote.

e As a result, more state revenue proposals would require approval by two-thirds of each house of the
Legislature and more local revenue proposals would require local voter approval.

‘/ Raises the Approval Requirement for Some State Revenue Proposals

* Requires a two-thirds vote of each house of the Legislature to approve laws that increase taxes on any
taxpayer, even if the law’s overall fiscal effect does not increase state revenues.

‘/ Repeals Recently Passed, Conflicting State Laws

* Repeals recent state laws that conflict with this measure, unless they are approved again by two-thirds
of each house of the Legislature. Repeal becomes effective in November 2011.

For text of Proposition 26, see page 114.
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ANALYSIS BY THE LEGISLATIVE ANALYST
Definition of a State or Local Tax
Expands Definition. This measure broadens the

definition of a state or local tax to include many
payments currently considered to be fees or charges.
As a result, the measure would have the effect of
increasing the number of revenue proposals subject
to the higher approval requirements summarized in
Figure 1. Generally, the types of fees and charges
that would become taxes under the measure are ones
that government imposes to address health,
environmental, or other societal or economic
concerns. Figure 3 provides examples of some
regulatory fees that could be considered taxes, in
part or in whole, under the measure. This is because
these fees pay for many services that benefit the
public broadly, rather than providing services
directly to the fee payer. The state currently uses
these types of regulatory fees to pay for most of its
environmental programs.

Certain other fees and charges also could be
considered to be taxes under the measure. For
example, some business assessments could be
considered to be taxes because government uses the
assessment revenues to improve shopping districts

CONTINUED

(such as providing parking, street lighting, increased
security, and marketing), rather than providing a
direct and distinct service to the business owner.

Some Fees and Charges Are Not Affected. The

change in the definition of taxes would not affect
most user fees, property development charges, and
property assessments. This is because these fees and
charges generally comply with Proposition 26’
requirements already, or are exempt from its
provisions. In addition, most other fees or charges in
existence at the time of the November 2, 2010
election would not be affected unless:

* The state or local government later increases or
extends the fees or charges. (In this case, the
state or local government would have to
comply with the approval requirements of
Proposition 26.)

* The fees or charges were created or increased
by a state law—passed between January 1,
2010 and November 2, 2010—that conflicts
with Proposition 26 (discussed further below).

Approval Requirement for State Tax Measures

Current Requirement. The State Constitution
currently specifies that laws enacted “for the purpose

Figure 3

Regulatory Fees That Benefit the Public Broadly

Oil Recycling Fee

 Public information and education programs.

* Payments to local used oil collection programs.
e Payment of recycling incentives.

¢ Research and demonstration projects.

Hazardous Materials Fee

funds for:
¢ Clean up of toxic waste sites.
¢ Promotion of pollution prevention.
e Evaluation of waste source reduction plans.
* Certification of new environmental technologies.
Fees on Alcohol Retailers

e Code and law enforcement.

The state imposes a regulatory fee on oil manufacturers and uses the funds for:

e Inspections and enforcement of used-oil recycling facilities.

The state imposes a regulatory fee on businesses that treat, dispose of, or recycle hazardous waste and uses the

Some cities impose a fee on alcohol retailers and use the funds for:

* Merchant education to reduce public nuisance problems associated with alcohol (such as violations of alcohol
laws, violence, loitering, drug dealing, public drinking, and graffiti).
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ANALYSIS BY THE LEGISLATIVE ANALYST

of increasing revenues” must be approved by two-
thirds of each house of the Legislature. Under
current practice, a law that increases the amount of
taxes charged to some taxpayers but offers an equal
(or larger) reduction in taxes for other taxpayers has
been viewed as not increasing revenues. As such, it
can be approved by a majority vote of the
Legislature.

New Approval Requirement. The measure
specifies that state laws that result in any taxpayer
paying a higher tax must be approved by two-thirds
of each house of the Legislature.

State Laws in Conflict With Proposition 26

Repeal Requirement. Any state law adopted
between January 1, 2010 and November 2, 2010
that conflicts with Proposition 26 would be repealed
one year after the proposition is approved. This
repeal would not take place, however, if two-thirds
of each house of the Legislature passed the law again.

Recent Fuel Tax Law Changes. In the spring of
2010, the state increased fuel taxes paid by gasoline
suppliers, but decreased other fuel taxes paid by
gasoline retailers. Overall, these changes do not raise
more state tax revenues, but they give the state
greater spending flexibility over their use.

Using this flexibility, the state shifted about $1
billion of annual transportation bond costs from the
state’s General Fund to its fuel tax funds. (The
General Fund is the state’s main funding source for
schools, universities, prisons, health, and social
services programs.) This action decreases the amount
of money available for transportation programs, but
helps the state balance its General Fund budget.
Because the Legislature approved this tax change
with a majority vote in each house, this law would
be repealed in November 2011—unless the
Legislature approved the tax again with a two-thirds
vote in each house.

Other Laws. At the time this analysis was
prepared (early in the summer of 2010), the
Legislature and Governor were considering many
new laws and funding changes to address the state’s
major budget difficulties. In addition, parts of this
measure would be subject to future interpretation by
the courts. As a result, we cannot determine the full
range of state laws that could be affected or repealed
by the measure.

For text of Proposition 26, see page 114.

CONTINUED

FISCAL EFFECTS
Approval Requirement Changes. By expanding

the scope of what is considered a tax, the measure
would make it more difficult for state and local
governments to pass new laws that raise revenues.
This change would affect many environmental,
health, and other regulatory fees (similar to the ones
in Figure 3), as well as some business assessments
and other levies. New laws to create—or extend—
these types of fees and charges would be subject to
the higher approval requirements for taxes.

The fiscal effect of this change would depend on
future actions by the Legislature, local governing
boards, and local voters. If the increased voting
requirements resulted in some proposals not being
approved, government revenues would be lower than
otherwise would have occurred. This, in turn, likely
would result in comparable decreases in state
spending.

Given the range of fees and charges that would be
subject to the higher approval threshold for taxes,
the fiscal effect of this change could be major. Over
time, we estimate that it could reduce government
revenues and spending statewide by up to billions of
dollars annually compared with what otherwise
would have occurred.

Repeal of Conflicting Laws. Repealing conflicting
state laws could have a variety of fiscal effects. For
example, repealing the recent fuel tax laws would
increase state General Fund costs by about $1 billion
annually for about two decades and increase funds
available for transportation programs by the same
amount.

Because this measure could repeal laws passed after
this analysis was prepared and some of the measure’s
provisions would be subject to future interpretation
by the courts, we cannot estimate the full fiscal effect
of this repeal provision. Given the nature of the
proposals the state was considering in 2010,
however, it is likely that repealing any adopted
proposals would decrease state revenues (or in some
cases increase state General Fund costs). Under this
proposition, these fiscal effects could be avoided if
the Legislature approves the laws again with a two-
thirds vote of each house.
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%  ARGUMENT IN FAVOR OF PROPOSITION 26 %

YES ON PROPOSITION 26: STOP POLITICIANS FROM
ENACTING HIDDEN TAXES

State and local politicians are using a loophole to impose
Hidden Taxes on many products and services by calling them
“fees” instead of taxes. Here’s how it works:

At the State Level:

* California’s Constitution requires a two-thirds vote of the

Legislature for new or increased taxes, but the politicians use
a gimmick to get around this by calling their taxes “fees” so
they can pass them with only a bare majority vote.

At the Local Level:

* Most tax increases at the local level require voter approval.
Local politicians have been calling taxes “fees” so they can
bypass voters and raise taxes without voter permission—
taking away your right to stop these Hidden Taxes at the
ballot.

PROPOSITION 26 CLOSES THIS LOOPHOLE

Proposition 26 requires politicians to meet the same vote
requirements to pass these Hidden Taxes as they must to raise
other taxes, protecting California taxpayers and consumers by
requiring these Hidden Taxes to be passed by a two-thirds vote of
the Legislature and, at the local level, by public vote.

PROPOSITION 26 PROTECTS ENVIRONMENTAL AND
CONSUMER REGULATIONS AND FEES

Don't be misled by opponents of Proposition 26. California has
some of the strongest environmental and consumer protection
laws in the country. Proposition 26 preserves those laws and
PROTECTS LEGITIMATE FEES SUCH AS THOSE TO
CLEAN UP ENVIRONMENTAL OR OCEAN DAMAGE,
FUND NECESSARY CONSUMER REGULATIONS, OR
PUNISH WRONGDOING, and for licenses for professional
certification or driving.

DON'T LET THE POLITICIANS CIRCUMVENT OUR
CONSTITUTION TO TAKE EVEN MORE MONEY
FROM US

Politicians have proposed more than $10 billion in Hidden
Taxes. Here are a few examples of things they could apply Hidden

Taxes to unless we stop them:

* Food * Gas * Toys o Water

* Cell Phones ¢ Electricity —® Insurance ¢ Beverages

* Emergency Services * Entertainment

PROPOSITION 26: HOLD POLITICIANS
ACCOUNTABLE

“State politicians already raised taxes by $18 billion. Now,
instead of controlling spending to address the budget deficit,
they’re using this gimmick to increase taxes even more! It’s time
for voters to STOP the politicians by passing Proposition 26.”—
Teresa Casazza, California Taxpayers’ Association

Local politicians play tricks on voters by disguising taxes as
“fees” so they don’t have to ask voters for approval. They need
to control spending, not use loopholes to raise taxes! It’s time to
hold them accountable for runaway spending and to stop Hidden
Taxes at the local level.

YES ON PROPOSITION 26: PROTECT CALIFORNIA
FAMILIES

California families and small businesses can’t afford new and
higher Hidden Taxes that will kill jobs and hurt families. When
government increases Hidden Taxes, consumers and taxpayers pay
increased costs on everyday items.

“The best way out of this recession is to grow the economy
and create jobs, not increase taxes. Proposition 26 will send a
message to politicians that it’s time to clean up wasteful spending
in Sacramento.”—John Kabateck, National Federation of
Independent Business/California

VOTE YES ON PROPOSITION 26 TO STOP HIDDEN
TAXES—wwiw.No25Yes26.com

TERESA CASAZZA, President

California Taxpayers’ Association

ALLAN ZAREMBERG, President

California Chamber of Commerce

JOEL FOX, President

Small Business Action Committee

%  REBUTTAL TO ARGUMENT IN FAVOR OF PROPOSITION 26 %

Do you want corporations to write special protections into
California’s Constitution?

Should California protect polluters at the expense of public
safety?

That’s what Prop. 26 is: big oil, tobacco, and alcohol companies
want taxpayers to pay for cleaning their mess. As a result, local
police and fire departments will have fewer resources to keep
us safe.

The claim that Prop. 26 won’t harm consumers and the
environment is false. Corporations are spending millions
misleading voters into thinking that the payments made by
companies that pollute or harm public health are “hidden taxes.”
The campaign’s own website cited “Oil severance fee to mitigate
oil spill clean up, and build larger response and enforcement
capabilities” as a hidden tax.

Here are some other fees they don’t want to pay—Ilisted in their
own documents:

* Fees on polluters to clean up hazardous waste

¢ Fees on oil companies for oil spill cleanu

* Fees on tobacco companies for the adverse health effects of

tobacco products.
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PROPOSITION 26 IS BAD FOR THE ENVIRONMENT,
PUBLIC SAFETY, & TAXPAYERS.

The California Professional Firefighters, League of Women
Voters of California, California Nurses Association, Sierra Club,
Planning & Conservation League, Californians Against Waste,
and California Tax Reform Association all oppose 26 because
it would force ordinary citizens to pay for the damage done by
polluters.

Californians can’t afford to clean up polluters’ messes when
local governments are cutting essential services like police and fire
departments.

WE NEED TO PROTECT THE PUBLIC, NOT POLLUTERS!

VOTE NO on 26.

RON COTTINGHAM, President

Peace Officers Research Association of California

WARNER CHABOT, Chief Executive Officer

California League of Conservation Voters

PATTY VELEZ, President

California Association of Professional Scientists

Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by any official agency.
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%  ARGUMENT AGAINST PROPOSITION 26 %

Should polluters be protected from paying to clean up the
damage they do?

Should taxpayers foot the bill instead?

The answer is NO, and that’s why voters should reject
Proposition 26, the Polluter Protection Act.

Who put Prop. 26 on the ballot? Oil, tobacco, and alcohol
companies provided virtually all the funding for this measure,
including Chevron, Exxon Mobil, and Phillip Morris.

Their goal: to shift the burden of paying for the damage these
companies have done onto the taxpayers.

How does this work? Prop. 26 redefines payments for harm to
the environment or public health as tax increases, requiring a 2/3
vote for passage.

Such payments, or pollution fees on public nuisances, would
become much harder to enact—Ileaving taxpayers to foot the bill.
California has enough problems without forcing taxpayers to pay
for cleaning up after polluting corporations.

Companies that pollute, harm the public health, or create a
public nuisance should be required to pay to cover the damage
they cause.

But the big oil, tobacco, and alcohol corporations want you,
the taxpayer, to pay for cleaning up their messes. That’s why these
corporations wrote Proposition 26 behind closed doors, with
zero public input, and why they put up millions of dollars to get
Proposition 26 on the ballot.

Proposition 26 is just another attempt by corporations to
protect themselves at the expense of ordinary citizens. The
problem isn’t taxes “hidden” as fees; it’s the oil and tobacco
companies hiding their true motives:

¢ Dolluters don’t want to pay fees used to clean up hazardous

waste.

* Oil companies don’t want to pay fees used for cleaning up oil

spills and fighting air pollution.

* Tobacco companies don’t want to pay fees used for

addressing the adverse health effects of tobacco products.

¢ Alcohol companies don’t want to pay fees used for police
protection in neighborhoods and programs to prevent
underage drinking.

One of the so—callef “hidden taxes” identified by the
Proposition 26 campaign is a fee that oil companies pay in order
to cover the cost of oil spill clean-up, like the one in the Gulf. The
oil companies should be responsible for the mess they create, not
the taxpayers.

Proposition 26 will harm local public safety and health, by
requiring expensive litigation and endless elections in order for
local government to provide basic services. Fees on those who
do harm should cover such costs as policing public nuisances or
repairing damaged roads.

The funds raised by these fees are used by state and local
governments for essential programs like fighting air pollution,
cleaning up environmental disasters and monitoring hazardous
waste. They require corporations such as tobacco companies to
pay for the harm they cause.

If Proposition 26 passes, these costs would have to be paid for
by the taxpayers.

DON’T PROTECT POLLUTERS. Join California
Professional Firefighters, California Federation of Teachers,
California League of Conservation Voters, California Nurses
Association, Consumer Federation of California, and California
Alliance for Retired Americans, and vote NO on 26.

www.stoppolluterprotection.com

JANIS R. HIROHAMA, President

League of Women Voters of California
JANE WARNER, President

American Lung Association in California

BILL MAGAVERN, Director
Sierra Club California

%  REBUTTAL TO ARGUMENT AGAINST PROPOSITION 26 %

Proposition 26 fixes a loophole that allows politicians to impose
nfew taxes on businesses and consumers by falsely calling them

ces”.

Proposition 26 stops politicians from increasing Hidden Taxes
on food, water, cell phones and even emergency services—
BILLIONS OF DOLLARS IN HIGHER COSTS THAT
CONSUMERS WILL PAY, NOT BIG CORPORATIONS.

Politicians and special interests oppose Prop. 26 because they
want to take more money from working California families by
putting “fees” on everything they can think of. Their interest
is simple—more taxpayer money for the politicians to waste,
including on lavish public pensions.

Here are the facts:

Prop. 26 protects legitimate fees and WON'T
ELIMINATE OR PHASE OUT ANY OF CALIFORNIA’S
ENVIRONMENTAL OR CONSUMER PROTECTION
LAWS, including:

— Oil Spill Prevention and Response Act

— Hazardous Substance Control Laws

— California Clean Air Act

— California Water Quality Control Act

— Laws regulating licensing and oversight of Contractors,

Attorneys and Doctors

Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by any official agency.

“Proposition 26 doesn’t change or undermine a single law
protecting our air, ocean, waterways or forests—it simply stops
the runaway fees politicians pass to fund ineffective programs.”—
Ryan Broddrick, former Director, Department of Fish and Game

Here’s what Prop. 26 really does:

* Requires a TWO-THIRDS VOTE OF THE LEGISLATURE
FOR PASSING STATEWIDE HIDDEN TAXES disguised
as fees, just like the Constitution requires for regular tax
increases.

* Requires a POPULAR VOTE TO PASS LOCAL HIDDEN
TAXES disguised as fees, just like the Constitution requires
for most other local tax increases.

YES on 26—Stop Hidden Taxes. Preserve our Environmental

Protection Laws.
www.No25Yes26.com

JOHN DUNLAP, Former Chairman

California Air Resources Board

MANUEL CUNHA, JR., President

Nisei Farmers League

JULIAN CANETE, Chairman

California Hispanic Chamber of Commerce
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Attachment C



CALIFORNIA CONSTITUTION
ARTICLE 13A [TAX LIMITATION]

SECTION 1. (a) The maximum amount of any ad valorem tax on real
property shall not exceed One percent (1%) of the full cash value of
such property. The one percent (1%) tax to be collected by the
counties and apportioned according to law to the districts within the
counties.

(b) The limitation provided for in subdivision (a) shall not apply
to ad valorem taxes or special assessments to pay the interest and
redemption charges on any of the following:

(1) Indebtedness approved by the voters prior to July 1, 1978.

(2) Bonded indebtedness for the acquisition or improvement of real
property approved on or after July 1, 1978, by two-thirds of the
votes cast by the voters voting on the proposition.

(3) Bonded indebtedness incurred by a school district, community
college district, or county office of education for the construction,
reconstruction, rehabilitation, or replacement of school facilities,
including the furnishing and equipping of school facilities, or the
acquisition or lease of real property for school facilities, approved
by 55 percent of the voters of the district or county, as
appropriate, voting on the proposition on or after the effective date
of the measure adding this paragraph. This paragraph shall apply
only if the proposition approved by the voters and resulting in the
bonded indebtedness includes all of the following accountability
requirements:

(A) A requirement that the proceeds from the sale of the bonds be
used only for the purposes specified in Article XIII A, Section 1(b)
(3), and not for any other purpose, including teacher and
administrator salaries and other school operating expenses.

(B) A list of the specific school facilities projects to be funded
and certification that the school district board, community college
board, or county office of education has evaluated safety, class size
reduction, and information technology needs in developing that list.

(C) A requirement that the school district board, community
college board, or county office of education conduct an annual,
independent performance audit to ensure that the funds have been
expended only on the specific projects listed.

(D) A requirement that the school district board, community
college board, or county office of education conduct an annual,
independent financial audit of the proceeds from the sale of the
bonds until all of those proceeds have been expended for the school
facilities projects.

(c) Notwithstanding any other provisions of law or of this
Constitution, school districts, community college districts, and



county offices of education may levy a 55 percent vote ad valorem tax
pursuant to subdivision (b).

SEC. 2. (a) The "full cash value” means the county assessor's
valuation of real property as shown on the 1975-76 tax bill under
"full cash value" or, thereafter, the appraised value of real

property when purchased, newly constructed, or a change in ownership
has occurred after the 1975 assessment. All real property not already
assessed up to the 1975-76 full cash value may be reassessed to
reflect that valuation. For purposes of this section, "newly
constructed™ does not include real property that is reconstructed
after a disaster, as declared by the Governor, where the fair market
value of the real property, as reconstructed, is comparable to its

fair market value prior to the disaster. For purposes of this

section, the term "newly constructed" does not include that portion
of an existing structure that consists of the construction or
reconstruction of seismic retrofitting components, as defined by the
Legislature.

However, the Legislature may provide that, under appropriate
circumstances and pursuant to definitions and procedures established
by the Legislature, any person over the age of 55 years who resides
in property that is eligible for the homeowner's exemption under
subdivision (k) of Section 3 of Article X111l and any implementing
legislation may transfer the base year value of the property entitled
to exemption, with the adjustments authorized by subdivision (b), to
any replacement dwelling of equal or lesser value located within the
same county and purchased or newly constructed by that person as his
or her principal residence within two years of the sale of the
original property. For purposes of this section, "any person over the
age of 55 years" includes a married couple one member of which is
over the age of 55 years. For purposes of this section, "replacement
dwelling" means a building, structure, or other shelter constituting
a place of abode, whether real property or personal property, and any
land on which it may be situated. For purposes of this section, a
two-dwelling unit shall be considered as two separate single-family
dwellings. This paragraph shall apply to any replacement dwelling
that was purchased or newly constructed on or after November 5, 1986.

In addition, the Legislature may authorize each county board of
supervisors, after consultation with the local affected agencies
within the county's boundaries, to adopt an ordinance making the
provisions of this subdivision relating to transfer of base year
value also applicable to situations in which the replacement
dwellings are located in that county and the original properties are
located in another county within this State. For purposes of this



paragraph, "local affected agency" means any city, special district,
school district, or community college district that receives an

annual property tax revenue allocation. This paragraph applies to any
replacement dwelling that was purchased or newly constructed on or
after the date the county adopted the provisions of this subdivision
relating to transfer of base year value, but does not apply to any
replacement dwelling that was purchased or newly constructed before
November 9, 1988.

The Legislature may extend the provisions of this subdivision
relating to the transfer of base year values from original properties
to replacement dwellings of homeowners over the age of 55 years to
severely disabled homeowners, but only with respect to those
replacement dwellings purchased or newly constructed on or after the
effective date of this paragraph.

(b) The full cash value base may reflect from year to year the
inflationary rate not to exceed 2 percent for any given year or
reduction as shown in the consumer price index or comparable data for
the area under taxing jurisdiction, or may be reduced to reflect
substantial damage, destruction, or other factors causing a decline
in value.

(c) For purposes of subdivision (a), the Legislature may provide
that the term "newly constructed™ does not include any of the
following:

(1) The construction or addition of any active solar energy
system.

(2) The construction or installation of any fire sprinkler system,
other fire extinguishing system, fire detection system, or
fire-related egress improvement, as defined by the Legislature, that
is constructed or installed after the effective date of this
paragraph.

(3) The construction, installation, or modification on or after
the effective date of this paragraph of any portion or structural
component of a single- or multiple-family dwelling that is eligible
for the homeowner's exemption if the construction, installation, or
modification is for the purpose of making the dwelling more
accessible to a severely disabled person.

(4) The construction, installation, removal, or modification on or
after the effective date of this paragraph of any portion or
structural component of an existing building or structure if the
construction, installation, removal, or modification is for the
purpose of making the building more accessible to, or more usable by,
a disabled person.

(d) For purposes of this section, the term ""change in ownership"
does not include the acquisition of real property as a replacement
for comparable property if the person acquiring the real property has
been displaced from the property replaced by eminent domain



proceedings, by acquisition by a public entity, or governmental
action that has resulted in a judgment of inverse condemnation. The
real property acquired shall be deemed comparable to the property
replaced if it is similar in size, utility, and function, or if it
conforms to state regulations defined by the Legislature governing
the relocation of persons displaced by governmental actions. This
subdivision applies to any property acquired after March 1, 1975, but
affects only those assessments of that property that occur after the
provisions of this subdivision take effect.

(e) (1) Notwithstanding any other provision of this section, the
Legislature shall provide that the base year value of property that
is substantially damaged or destroyed by a disaster, as declared by
the Governor, may be transferred to comparable property within the
same county that is acquired or newly constructed as a replacement
for the substantially damaged or destroyed property.

(2) Except as provided in paragraph (3), this subdivision applies
to any comparable replacement property acquired or newly constructed
on or after July 1, 1985, and to the determination of base year
values for the 1985-86 fiscal year and fiscal years thereafter.

(3) In addition to the transfer of base year value of property
within the same county that is permitted by paragraph (1), the
Legislature may authorize each county board of supervisors to adopt,
after consultation with affected local agencies within the county, an
ordinance allowing the transfer of the base year value of property
that is located within another county in the State and is
substantially damaged or destroyed by a disaster, as declared by the
Governor, to comparable replacement property of equal or lesser value
that is located within the adopting county and is acquired or newly
constructed within three years of the substantial damage or
destruction of the original property as a replacement for that
property. The scope and amount of the benefit provided to a property
owner by the transfer of base year value of property pursuant to this
paragraph shall not exceed the scope and amount of the benefit
provided to a property owner by the transfer of base year value of
property pursuant to subdivision (a). For purposes of this paragraph,
"affected local agency" means any city, special district, school
district, or community college district that receives an annual
allocation of ad valorem property tax revenues. This paragraph
applies to any comparable replacement property that is acquired or
newly constructed as a replacement for property substantially damaged
or destroyed by a disaster, as declared by the Governor, occurring
on or after October 20, 1991, and to the determination of base year
values for the 1991-92 fiscal year and fiscal years thereafter.

(f) For the purposes of subdivision (e):

(1) Property is substantially damaged or destroyed if it sustains
physical damage amounting to more than 50 percent of its value



immediately before the disaster. Damage includes a diminution in the
value of property as a result of restricted access caused by the
disaster.

(2) Replacement property is comparable to the property
substantially damaged or destroyed if it is similar in size, utility,
and function to the property that it replaces, and if the fair
market value of the acquired property is comparable to the fair
market value of the replaced property prior to the disaster.

(g) For purposes of subdivision (a), the terms "purchased" and
"change in ownership™ do not include the purchase or transfer of real
property between spouses since March 1, 1975, including, but not
limited to, all of the following:

(1) Transfers to a trustee for the beneficial use of a spouse, or
the surviving spouse of a deceased transferor, or by a trustee of
such a trust to the spouse of the trustor.

(2) Transfers to a spouse that take effect upon the death of a
spouse.

(3) Transfers to a spouse or former spouse in connection with a
property settlement agreement or decree of dissolution of a marriage
or legal separation.

(4) The creation, transfer, or termination, solely between
spouses, of any coowner's interest.

(5) The distribution of a legal entity's property to a spouse or
former spouse in exchange for the interest of the spouse in the legal
entity in connection with a property settlement agreement or a
decree of dissolution of a marriage or legal separation.

(h) (1) For purposes of subdivision (a), the terms "purchased" and
"change in ownership™ do not include the purchase or transfer of the
principal residence of the transferor in the case of a purchase or
transfer between parents and their children, as defined by the
Legislature, and the purchase or transfer of the first one million
dollars ($1,000,000) of the full cash value of all other real
property between parents and their children, as defined by the
Legislature. This subdivision applies to both voluntary transfers and
transfers resulting from a court order or judicial decree.

(2) (A) Subject to subparagraph (B), commencing with purchases or
transfers that occur on or after the date upon which the measure
adding this paragraph becomes effective, the exclusion established by
paragraph (1) also applies to a purchase or transfer of real
property between grandparents and their grandchild or grandchildren,
as defined by the Legislature, that otherwise qualifies under
paragraph (1), if all of the parents of that grandchild or those
grandchildren, who qualify as the children of the grandparents, are
deceased as of the date of the purchase or transfer.

(B) A purchase or transfer of a principal residence shall not be
excluded pursuant to subparagraph (A) if the transferee grandchild or



grandchildren also received a principal residence, or interest
therein, through another purchase or transfer that was excludable
pursuant to paragraph (1). The full cash value of any real property,
other than a principal residence, that was transferred to the
grandchild or grandchildren pursuant to a purchase or transfer that
was excludable pursuant to paragraph (1), and the full cash value of
a principal residence that fails to qualify for exclusion as a result

of the preceding sentence, shall be included in applying, for
purposes of subparagraph (A), the one-million-dollar ($1,000,000)
full cash value limit specified in paragraph (1).

(1) (1) Notwithstanding any other provision of this section, the
Legislature shall provide with respect to a qualified contaminated
property, as defined in paragraph (2), that either, but not both, of
the following apply:

(A) (i) Subject to the limitation of clause (ii), the base year
value of the qualified contaminated property, as adjusted as
authorized by subdivision (b), may be transferred to a replacement
property that is acquired or newly constructed as a replacement for
the qualified contaminated property, if the replacement real property
has a fair market value that is equal to or less than the fair
market value of the qualified contaminated property if that property
were not contaminated and, except as otherwise provided by this
clause, is located within the same county. The base year value of the
qualified contaminated property may be transferred to a replacement
real property located within another county if the board of
supervisors of that other county has, after consultation with the
affected local agencies within that county, adopted a resolution
authorizing an intercounty transfer of base year value as so
described.

(i) This subparagraph applies only to replacement property that
is acquired or newly constructed within five years after ownership in
the qualified contaminated property is sold or otherwise
transferred.

(B) In the case in which the remediation of the environmental
problems on the qualified contaminated property requires the
destruction of, or results in substantial damage to, a structure
located on that property, the term "new construction” does not
include the repair of a substantially damaged structure, or the
construction of a structure replacing a destroyed structure on the
qualified contaminated property, performed after the remediation of
the environmental problems on that property, provided that the
repaired or replacement structure is similar in size, utility, and
function to the original structure.

(2) For purposes of this subdivision, "qualified contaminated
property” means residential or nonresidential real property that is
all of the following:



(A) In the case of residential real property, rendered
uninhabitable, and in the case of nonresidential real property,
rendered unusable, as the result of either environmental problems, in
the nature of and including, but not limited to, the presence of
toxic or hazardous materials, or the remediation of those
environmental problems, except where the existence of the
environmental problems was known to the owner, or to a related
individual or entity as described in paragraph (3), at the time the
real property was acquired or constructed. For purposes of this
subparagraph, residential real property is "uninhabitable” if that
property, as a result of health hazards caused by or associated with
the environmental problems, is unfit for human habitation, and
nonresidential real property is "unusable™ if that property, as a
result of health hazards caused by or associated with the
environmental problems, is unhealthy and unsuitable for occupancy.

(B) Located on a site that has been designated as a toxic or
environmental hazard or as an environmental cleanup site by an agency
of the State of California or the federal government.

(C) Real property that contains a structure or structures thereon
prior to the completion of environmental cleanup activities, and that
structure or structures are substantially damaged or destroyed as a
result of those environmental cleanup activities.

(D) Stipulated by the lead governmental agency, with respect to
the environmental problems or environmental cleanup of the real
property, not to have been rendered uninhabitable or unusable, as
applicable, as described in subparagraph (A), by any act or omission
in which an owner of that real property participated or acquiesced.

(3) It shall be rebuttably presumed that an owner of the real
property participated or acquiesced in any act or omission that
rendered the real property uninhabitable or unusable, as applicable,
if that owner is related to any individual or entity that committed
that act or omission in any of the following ways:

(A) Is a spouse, parent, child, grandparent, grandchild, or
sibling of that individual.

(B) Is a corporate parent, subsidiary, or affiliate of that
entity.

(C) Is an owner of, or has control of, that entity.

(D) Is owned or controlled by that entity.

If this presumption is not overcome, the owner shall not receive
the relief provided for in subparagraph (A) or (B) of paragraph (1).
The presumption may be overcome by presentation of satisfactory
evidence to the assessor, who shall not be bound by the findings of
the lead governmental agency in determining whether the presumption
has been overcome.

(4) This subdivision applies only to replacement property that is
acquired or constructed on or after January 1, 1995, and to property



repairs performed on or after that date.

(j) Unless specifically provided otherwise, amendments to this
section adopted prior to November 1, 1988, are effective for changes
in ownership that occur, and new construction that is completed,
after the effective date of the amendment. Unless specifically
provided otherwise, amendments to this section adopted after November
1, 1988, are effective for changes in ownership that occur, and new
construction that is completed, on or after the effective date of the
amendment.

SEC. 3. (a) Any change in state statute which results in any
taxpayer paying a higher tax must be imposed by an act passed by not
less than two-thirds of all members elected to each of the two houses
of the Legislature, except that no new ad valorem taxes on real
property, or sales or transaction taxes on the sales of real property
may be imposed.

(b) As used in this section, "tax" means any levy, charge, or
exaction of any kind imposed by the State, except the following:

(1) A charge imposed for a specific benefit conferred or privilege
granted directly to the payor that is not provided to those not
charged, and which does not exceed the reasonable costs to the State
of conferring the benefit or granting the privilege to the payor.

(2) A charge imposed for a specific government service or product
provided directly to the payor that is not provided to those not
charged, and which does not exceed the reasonable costs to the State
of providing the service or product to the payor.

(3) A charge imposed for the reasonable regulatory costs to the
State incident to issuing licenses and permits, performing
investigations, inspections, and audits, enforcing agricultural
marketing orders, and the administrative enforcement and adjudication
thereof.

(4) A charge imposed for entrance to or use of state property, or
the purchase, rental, or lease of state property, except charges
governed by Section 15 of Article XI.

(5) A fine, penalty, or other monetary charge imposed by the
judicial branch of government or the State, as a result of a
violation of law.

(c) Any tax adopted after January 1, 2010, but prior to the
effective date of this act, that was not adopted in compliance with
the requirements of this section is void 12 months after the
effective date of this act unless the tax is reenacted by the
Legislature and signed into law by the Governor in compliance with
the requirements of this section.

(d) The State bears the burden of proving by a preponderance of



the evidence that a levy, charge, or other exaction is not a tax,
that the amount is no more than necessary to cover the reasonable
costs of the governmental activity, and that the manner in which
those costs are allocated to a payor bear a fair or reasonable
relationship to the payor's burdens on, or benefits received from,
the governmental activity.

Section 4. Cities, Counties and special districts, by a two-thirds
vote of the qualified electors of such district, may impose special
taxes on such district, except ad valorem taxes on real property or a
transaction tax or sales tax on the sale of real property within

such City, County or special district.

Section 5. This article shall take effect for the tax year

beginning on July 1 following the passage of this Amendment, except
Section 3 which shall become effective upon the passage of this
article.

Section 6. If any section, part, clause, or phrase hereof is for
any reason held to be invalid or unconstitutional, the remaining
sections shall not be affected but will remain in full force and
effect.

SEC. 7. Section 3 of this article does not apply to the California
Children and Families First Act of 1998.



CALIFORNIA CONSTITUTION
ARTICLE 13C [VOTER APPROVAL FOR LOCAL TAX LEVIES]

SECTION 1. Definitions. As used in this article:

(@) "General tax" means any tax imposed for general governmental
purposes.

(b) "Local government™ means any county, city, city and county,
including a charter city or county, any special district, or any
other local or regional governmental entity.

(c) "Special district" means an agency of the State, formed
pursuant to general law or a special act, for the local performance
of governmental or proprietary functions with limited geographic
boundaries including, but not limited to, school districts and
redevelopment agencies.

(d) "Special tax" means any tax imposed for specific purposes,
including a tax imposed for specific purposes, which is placed into a
general fund.

(e) As used in this article, "tax" means any levy, charge, or
exaction of any kind imposed by a local government, except the
following:

(1) A charge imposed for a specific benefit conferred or privilege
granted directly to the payor that is not provided to those not
charged, and which does not exceed the reasonable costs to the local
government of conferring the benefit or granting the privilege.

(2) A charge imposed for a specific government service or product
provided directly to the payor that is not provided to those not
charged, and which does not exceed the reasonable costs to the local
government of providing the service or product.

(3) A charge imposed for the reasonable regulatory costs to a
local government for issuing licenses and permits, performing
investigations, inspections, and audits, enforcing agricultural
marketing orders, and the administrative enforcement and adjudication
thereof.

(4) A charge imposed for entrance to or use of local government
property, or the purchase, rental, or lease of local government
property.

(5) A fine, penalty, or other monetary charge imposed by the
judicial branch of government or a local government, as a result of a
violation of law.

(6) A charge imposed as a condition of property development.

(7) Assessments and property-related fees imposed in accordance
with the provisions of Article XIII D.

The local government bears the burden of proving by a
preponderance of the evidence that a levy, charge, or other exaction
is not a tax, that the amount is no more than necessary to cover the



reasonable costs of the governmental activity, and that the manner in
which those costs are allocated to a payor bear a fair or reasonable
relationship to the payor's burdens on, or benefits received from,

the governmental activity.

SEC. 2. Local Government Tax Limitation. Notwithstanding any other
provision of this Constitution:

(a) All taxes imposed by any local government shall be deemed to
be either general taxes or special taxes. Special purpose districts
or agencies, including school districts, shall have no power to levy
general taxes.

(b) No local government may impose, extend, or increase any
general tax unless and until that tax is submitted to the electorate
and approved by a majority vote. A general tax shall not be deemed to
have been increased if it is imposed at a rate not higher than the
maximum rate so approved. The election required by this subdivision
shall be consolidated with a regularly scheduled general election for
members of the governing body of the local government, except in
cases of emergency declared by a unanimous vote of the governing
body.

(c) Any general tax imposed, extended, or increased, without voter
approval, by any local government on or after January 1, 1995, and
prior to the effective date of this article, shall continue to be
imposed only if approved by a majority vote of the voters voting in
an election on the issue of the imposition, which election shall be
held within two years of the effective date of this article and in
compliance with subdivision (b).

(d) No local government may impose, extend, or increase any
special tax unless and until that tax is submitted to the electorate
and approved by a two-thirds vote. A special tax shall not be deemed
to have been increased if it is imposed at a rate not higher than the
maximum rate so approved.

SEC. 3. Initiative Power for Local Taxes, Assessments, Fees and
Charges. Notwithstanding any other provision of this Constitution,
including, but not limited to, Sections 8 and 9 of Acrticle Il, the
initiative power shall not be prohibited or otherwise limited in
matters of reducing or repealing any local tax, assessment, fee or
charge. The power of initiative to affect local taxes, assessments,
fees and charges shall be applicable to all local governments and
neither the Legislature nor any local government charter shall impose
a signature requirement higher than that applicable to statewide
statutory initiatives.



PROPOSITION 218 -
' TAXATION-VOTER APPROVAL OF LOCAL TAXES, ETC. -lNITIATNE
CONSTITUTIONAL AMENDMENT

This initiative measure is submirted to the people in accordance with r.hc provisions of Artcle I,
Section 8 of the Consttution.

PROPOSED ADDITION OF ARTICLE XIII C AND ARTICLE XII D
RIGHT TO VOTE ON TAXZS ACT

SECTION 1. TTTLE. This act shall be known and may be cited as the "Right to Vore on Taxes
Act”

SECTION 2. FINDINGS AND DECLARATIONS. The people of the State of Califormia
hereby find and declare that Proposition 13 was intended to provide effecdive wmx relief and to
‘require vorer approval of 1ax increases. However, local governments have subjected taxpayers
excessive tax, assessment, fee and charge increases that not only frusTate the purposes of voter
approval for tax increases, bur also threatzn the economic securiry of all Caiifornians and the
Caiifornia economy itseif. This measure protacts taxpayess by limiting the methods by which
local governments exact revenue from taxpayers without their conseat.

SECTION 3. VOTER APPROVAL FOR LOCAL TAX LEVIES. Arcle XTI C is added :0 the
: Cahmrma Constirution to read: .

CONST Prec. A XTI C, § 1
ARTICLEXIO C
SECTION 1. Definitions, As used in this arricler
(a) "Ge.gcral tax" means any tax imposed for general governmental purposes.

(b) "Local govemnment” means any county, city, city and county, including a charrer city or
county, any special district, or any other local or regional govertmental entty.

(¢) "Special district” means an ageocy of the state, formed pursuant to general law or a special
act, for the local performance of governmental or proprietary funcrions with limited geographic
boundaries including, but not limited to, school diszicts and redevelopment agencies.

(d) "Special tax™ means any tax imposed for specific purposes, including a tax imposed for
specific purposes, which is placed into a general fund. - ,
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SEC. 2. Local Government Tax Limitation. Notwithstanding any other provision of th.ls
Constitution:

(a) All taxes imposed by any local government shall be deemed to be either general taxes or
special taxes. Special purpose districts or agencies, including school districts, shall have no
power to levy general taxes. :

{(b) No local government may impose, extend, or increase any general tax unless and until that
tax is submitted to the electorate and approved by a majority vote. A general tax shall not be
deemed to have been increased if it is imposed at a rate not higher than the maximum rate so
approved. The election required by this subdivision shall be consolidated with a regularly
scheduled general election for members of the governing body of the local government, except in
cases of emergency declared by a unanimous vote of the governing body.

{c) Any general tax imposed, extended, or increased, without voter approval, by any local
government on or after January 1, 1995, and prior to the effective date of this article, shall
continue to be imposed only if approved by a majority vote of the voters voting in an election on
the issue of the imposition, which election shall be held within two years of the effective date of
this article and in compliance with subdivision (b).

{d) No local government may impose, extend, or increase any special tax unless and until that
tax is submitted to the electorate and approved by a two-thirds vote. A special tax shall not be
desmed to have been increased if it is imposed at 2 rate not higher than the maximum rate so
approved.

SEC. 3. Initiative Power for Local Taxes, Assessments, Fees and Charges. Notwithstanding
any other provision of this Constitution, including, but not limited to, Sections 8 and 9 of Article
[, the initiative power shall not be prohibited or otherwise limited in marters of reducing or
repealing any local tax, assessment, fee or charge. The power of initiative to affect local taxes,
assessments, fees and charges shall be applicabie to all local governments and neither the
Legislature nor any local government charter shall impose a signature requirement higher than
that applicable to statewide statutory initiatives.

SECTION 4. ASSESSMENT AND PROPERTY RELATED FEE REFORM.

Article XIII D is added to the California Constitution to read:
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ARTICLE XIII D

SECTION 1. Application. Notwithstanding any other provision of law, the provisions of this
arricle shall apply to all assessments, fees and charges, whether imposed pursuant to state statute
or local government charter authority. Nothing in this article or Article XTI C shall be construed
to:

(a) Provide any new authority to any agency to impose a tax, assessment, fee, or charge.

{b) Affect existing laws relating 1o the imposition of fees or charges as a condition of property
deveiopment.

(¢) Affect existing laws relating to the imposition of timber vield taxes.

SEC. 2. Definitions. As used in this article:

(a) "Agency" means any local government as defined in subdivision (b) of Section 1 of Article
X C.

(b) "Assessment” means any levy or charge upon real property by an agency for a special benefit
conferred upon the real property. "Assessment” includes, but is not limited to, "special
assessment,” "benefit assessment,” "maintenance assessment” and “special assessment tax."”

(c) "Capital cost” means the cost of acquisition, installation, construction, reconstruction, or
replacement of a permanent public improvement by an agency. '

(d) "Dismict” means an area determined by an agency to contain all parcels which will receive a
special benefit from a proposed public improvement or property-related service.

(e) "Fee" or "charge” means any levy other than an ad valorem tax, a special tax, or an
assessment, imposed by an agency upon a parcel or upon a person as an incident of property
ownership, including a user fee or charge for a property related service.

(f) "Maintenance and operation expenses” means the cost of rent, repair, replacement,
rehabilitation, fuel, power, electrical current, care, and supervision necessary to properly operate
and maintain a permanent public improvement.

(g) "Property ownership” shall be deemed to include tenancies of real property where tenants are
directly liable to pay the assessment, fee, or charge in question.
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(h) "Property-related service” means a public service having a direct relatonship to property
. ownership.

(i) "Special benefit" means a particular and distinct benefit over and above general benefits
conferred on real property located in the district or to the public at [arge. Gcncral enhancement
of property value does not constitute "special benefit."

SEC. 3. Property Taxes, Assessments, Fees and Charges Limited. (2) No tax, assessment,
fee, or charge shall be assessed by any agency upon any parcel of property or upon any person as
an incident of property ownership except:

(1) The ad valorem property tax imposed pursuant to Aricle XTI and Article XII A.
(2) Any special tax récciving a two-thirds vote pursuant to Section 4 of Arricle XIII AL
(3) Assessments as provided by this article. “

{4) Fees or charges for property related services as provided by this article.

(b) For purposes of this article, fees for the provision of electrical or gas service shall not be
dezmed charges or fess imposed as an incident of property ownership.

SEC. 4. Procedures and Requirements for All Assessments. (2) An agency which proposes
to levy an assessment shall identify all parcels which will have a special benefit conferred upon
them and upon which an assessment will be imposed. The proportionate special benefit derived
by each identified parcel shall be determined in relationship to the entirery of the capital costof a
public improvement, the maintenance and operation expenses of a public improvement, or the
cost of the property related service being provided. No assessment shall be imposed on any
parce] which exceeds the reasonable cost of the proportional special benefit conferred on that
parcel. Only special benefits are assessable, and an agency shall separate the general benefits
from the special benefits conferred on a parcel. Parcels within a diswict that are owned or used
by any agency, the State of California or the United States shall not be exempt from assessment
unless the agency can demonstrate by clear and convincing mdence that those publicly owned
parcels in fact receive no special benefit.

(b) All assessments shall be supported by 2 detailed engineer’s report prepared by a registered
professional engineer certified by the State of California.
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(c) The amount of the proposed assessment for each identified parcel shall be caiculated and the
record owner of each parcel shall be given writtan notice by mail of the proposed assessment, the
total amount thereof chargeable to the entire district, the amount chargeable to the owner's
particular parcel, the duration of the payments, the reason for the assessment and the basis upon
which the amount of the proposed assessment was calculated, together with the date, time, and
location of a public hearing on the proposed assessment. Each notice shall also include, in a
conspicuous place thereon, 2 summary of the procedures applicabie to the completion, return,
and tabulation of the ballots required pursuant to subdivision (d), including a disclosure
statemnent that the existence of a majority protest, as defined in subdivision (e), will resuit in the

assessment not being imposed.

(d) Each notjce mailed to owners of identified parcels within the district pursuant to subdivision
(c) shall contain a ballot which includes the agency's address for receipt of the ballot once
completed by any owner receiving the notice whereby the owner may indicate bis or her name,
reasonable identification of the parcel, and his or her support or opposition to the proposed
assessment. :

{e) The agency shall conduct a public hearing upon the proposed assessment not less than 45
days after mailing the notice of the proposed assessment to record owners of sach identified
parcel. At the public hearing, the agency shall consider all protests against the proposed
assessment and tabulate the ballots. The agency shall not impose an assessment if there is a
majority protest. A majority protest exists if, upon the conclusion of the hearing, ballots
submitted in opposition to the assessment exceed the ballots submitted in faver of the
assessment. In tzbularing the ballots, the ballots shall be weighted according to the proportional

financial obligation of the affected property.

(f) In any legal action contesting the validity of any assessment, the burden shall be on the
agency to demonstrate that the property or properties in question receive a special benefit over
and above the benefits conferred on the public at large and that the amount of any contested
assesstnent is proportional to, and no greater than, the benefits conferred on the property or
properties in question.

{(g) Because only special benefits are assessable, electors residing within the district who do not
own property within the district shall not be deemed under this Constitution to have been
deprived of the right to vote for any assessment. If 2 court determines that the Constitution of the
United States or other federal law requires otherwise, the assessment shall not be imposed unless
approved by a two-thirds vote of the ¢lectorate in the district in addition to being approved by the
property owners as required by subdivision (e).

SEC. 5. Effective Date. Pursuant to subdivision (a) of Section 10 of Article II, the provisions
of this articie shall become effective the day after the election unless otherwise provided.
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Beginning July 1, 1997, all exxsung, new, or increased assessments shall comply with this article.
Notwithstanding the foregoing, the following assessments existing on the effective date of this
article shall be exempt from the procedures and approval process set forth in Section 4:

(2) Any assessment imposed exclusively to finance the capital costs or maintenance and
operation expenses for sidewalks, streets, sewers, water, flood control, drainage systems or
vector control. Subsequent increases in such assessments shail be subject to the procedures and
approval process set forth in Section 4. :

(b) Any assessment imposed pursuant to a petition signed by the persons owning 2ll of the
parcels subject to the assessment at the time the assessment is initially imposed. Subseguent
increases in such assessments shall be subject to the procedures and approval process set forth in

Section 4.

(c) Any assessment the proceeds of which are exclusively used to repay bonded indebtedness of
which the failure to pay would violate the Contract Impairment Clause of the Constirution of the

United States.

(d) Any assessment which previously received majority voter approval from the voters voting in
an clection on the issue of the assessment. Subsequent increases in those assessments shall be
subject to the procedures and approval process set forth in Section 4.

SEC. 6. Property Related Fees and Charges. (a) Procedurcs for New or Increased Fees 2nd
Charges. An agency shall foilow the procedures pursuant to this section in imposing or
increasing any fee or charge as defined pursuant to this article; including, but not limited to, the

following:

(1) The parcels upon which a fee or charge is proposed for imposition shail be identified. The
amount of the fee or charge proposed to be imposed upon each parcel shall be caiculated. The
~ agency shall provide written notice by mail of the proposed fee or charge to the record owner of
each identified parce! upon which the fee or charge is proposed for imposition, the amount of the
fee or charge proposed to be imposed upon each, the basis upon which the amount of the
proposed fee or charge was calculated, the reason for the fee or charge, together with the date,
time, and location of a public hearing on the proposed fee or charge.

(2) The agency shall conduct a public hearing upon the proposed fee or charge not less than 45
days after mailing the notice of the proposed fee or charge to the record owners of each identified

parcel upon which the fes or charge is proposed for imposition. At the public hearing, the
agency shall consider all protests against the proposed fes or charge. If written protests against
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the proposed fee or charge are presented by a majority of owners of the identified parcels, the
agency shall not impose the fee or charge.

(b) Requirements for Existing, New or Increased Fees and Charges. A fee or charge shall not be
extended, imposed, or increased by any agency unless it meets all of the following requirements:

(1) Revenues derived from the fee or charge shall not exceed the finds required to provide the
property related service.

(2) Revenues derived from the fee or charge shall not be used for any purpose other than that for
which the fee or charge was imposed. ‘

(3) The amount of a fee or charge imposed upon any parcel or person as an incident of property
ownership shall not exceed the proportional cost of the service anributable to the parcel.

(4) No fee or charge may be imposed for a service unless that service is actually used by, or
iramediately available to, the owner of the property in question. Fees or charges based on
potential or future use of a service are not permirted. Standby charges, whether characterized as
charges or assessments, shall be classified as assessments and shall not be imposed without

compliance with Section 4.

{5) No fee or charge may be imposed for general governmental services including, but not
limited to, police, fire, ambulance or library services, where the service is available to the public
at large in substantially the same manner as it is to property owners. Reliance by an agency on
any parcel map, including, but not limited to, an assessor's parce] map, may be considered a
significant factor in determining whether a fee or charge is imposed as an incident of property
ownership for purposes of this article. In any legal action contesting the validity of a fee or
charge, the burden shall be on the agency to demonstrate compliancs with this article.

(c) Voter Approval for New or Increased Fees and Charges. Except for fees or charges for
sewer, water, and refuse collection services, no property related fee or charge shall be imposed or
increased unless and untl that fee or charge is submitted and approved by a majority vote of the
property owners of the property subject to the fee or charge or, at the option of the agency, by a
two-thirds vote of the electorate residing in the affected area. The election shall be conducted not
less than 45 days after the public hearing. An agency may adopt procedures similar to those for
ineraases in assessments in the conduct of elections under this subdivision.

{(d) Beginning July 1, 1997, all fees or charges shall comply with this section.
" SECTION 5. LIBERAL CONSTRUCTION. The provisions of this act shall be liberally

construed to effectuate its purposes of limiting local govarnment revenue and enhanpcing taxpayer
consent.
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SECTION 6. SEVERABILITY. If any provision of this act, or part thereof, is for any reason
held to be invalid or unconstitutional, the remaining sections shall not be affected, but shall
remain in full force and effect, and to this end the provisions of this act are severable.
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a.
in

/1 8 Voter Approval for Local Government Taxes.

Limitations on Fees, Assessments, and Charges.
l ' . ' ' Initiative Constitutional Amendment.

WE————— ¢ 0] Title and Summary Prepared by the Attorney General

VOTER APPROVAL FOR LOCAL GOVERNMENT TAXES.
LIMITATIONS ON FEES, ASSESSMENTS, AND CHARGES.
INITIATIVE CONSTITUTIONAL AMENDMENT.

* Limits authority of local governments to impose taxes and propercy -related assessments, fees,
and charges. Requires majority of voters approve increases in general taxes and reiterates that
two-thirds must appmve special tax.

* Assessments, fees, and charges must be submitted to property owmers for approval or rejection,
after notice and public hearing.

» Assessments are limited to the special benefit conferred.

* Fees and charges are limited to the cost of providing the service and may not be imposed for
_general governmental services available to the public.

. Summary of Legislative Analyst's
Estimate of Net State and Local Government Fiscal Impact:

* Short-term local government revenue losses of more than $100 million annually.

+ Long-term local government revenue losses of potentxally hundreds of millions of dollars annually.

* Local government revenue losses generally would result in comparable reductions in spendlng for
local publie services.
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Analysis by the Legislative Analyst

OVERVIEW

Local governments provide many services to people
and businesses in their communities. To pay for these
services, local governments raise revenues by imposing
fees, assessments, and taxes. This constitutional
messure would make it more difficult for local
governments to raise these revenues. As a result, this
measure would:

= Reduce the amount of fees, assessments, and taxes

that individuals and businesses pay.
¢ Decrease spending for local public services.

PROPOSAL

This measure would constrain local governments’
ability to impose fees, assessments, and taxes. The
measure would apply to all cities, countjes, special
districts, redevelopment agencies, and schoeol districts in
California.

Fees :
Current Practice. Local governments charge fees to
pay for many services to their residents. Some of these_
fees pay for services to property, such as garbage
collectiorla. and sewer service. Fees are also called

Local governments often establish several fee amounts
for a service, each based on the approximate cost of
providing the service to different types of properties
{such as commercial, industrial, or residential property).
Local governments usually send monthly bills to
praperty owners to collect these fees, although some fees
are placed on the property tax bill. Local governments
generally hold public hearings before creating or
increasing such a fee, but do not hold elections on fees.

Proposed Requirements for Property-Related
Fees. This measure would restrict local governments’
ability to charge “property-related” fees. (Fees for water,
sewer, and refuse collection service probably meet the
measure’s definition of a property-related fee. Gas and
electric fees and fees charged to land developers are
specifically exempted.)

Specifically, the measure states that all local
property-related fees must comply by July 1, 1997, with
the following restrictions:

* No property owner’s fee may be more than the cost

to provide service to that property owner’s land.

» No fee may be charged for fire, police, ambulance,
library service, or any other service widely available
to the public.

* No fee revenue may be used for any purpose other
than providing the property-related service.

* Fees may only be charged for services immediately
available to property owners.

In addition, the measure specifies that before adopting

a new property-related fee (or increasing an existing one),
local governments must: mail information about the fee
to every property owner, reject the fee if a mgjority of the
property owners protest in writing, and hoid an election
on the fee (unless it is for water, sewer, or refuse
collection service),
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Taken together, these fee restrictions would require

local governments to reduce or eliminate some existing
fees. Unless local governments increased taxes to replace
these lost fee revennes, spending for loeal public services
likely would be decreased. The measure's requirements
would also expand local governments' administrative
workload. For example, local governments would have to
adjust many property-related fees, potentially (1) setting
them on a block-by-block or parcel-by-parcel basis and
{2) ending programs that allow low-income pecple to pay
reduced property-related fees. Local governments would
also have to mail information to every property owner
and hold elections. -

Assessments .

Current Practice. Local governments charge
assessments to pay for projects and services that benefit
specific properties, For example, home owners may pay
assessments for sidewalks, streets, lighting, or recreation
programs in their neighborhood. Assessments are also
celled “benefit assessments,” “special assessments,”
“maintenance assessments,” and similar terms, Local
governments typically place assessment charges on the
property tax biil.

To create an assessment, state laws require local
governments to determine which properties would
benefit from a project or service, notify the owners, and

set assessment amounts based on the approximate .

benefit property owners would receive. Often, the rest of

e community or region also receives some general
benefit from the project or service, but does not pay a
share of cost. Typical assessments that provide general
benefits include fire, park, ambulance, and mosquito
control assessments. State laws generally require local
governments to reject a propesed assessment if more
than 50 percent of the property owners protest in
writing.

Some local governments also levy “standby charges,”
which are similar t0 assessments., Standby charges
commonly finance water and sewer service expansions to
new households and businesses. (The measure treats
standby charges as assessments.)

Proposed Requirements for Assessments. This
measure would place extensive requirements on local
governments charging assessments. Specifically, the
measure requires all new or increased assessments—and
some existing assessments—to meet four conditions.

* First, local governments must estimate the amount
of “special benefit” landowners receive—or would
receive—from a project or service. Special benefit is
defined as a particular benefit to land and buildings,
not a general benefit to the public at large or a
general increase in property values. If a project
provides both special benefits and general benefits,
2 local government may charge landowners only for
the cost of providing the special benefit. Local
government must use general revenues (such as
taxes) to pay the remaining portion of the project or
service’s cost. In some cases, Jocal government may
not have sufficient revenues to pay this cost, or may
choose not to pay it. In these cases, a project or
service would not be provided.
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* Second, local governments must ensure that no
property owner’s assessment ig greater than the cost
to provide the improvement or service to the owner’s
property. This provision would require local
governments to examine assessment amounts in
detail, potentially setting them on a parcel-by-parcel
or block-by-block basis.

* Third, local governments must charge schools and
other public agencies their share of assessments.
Currently, public agencies generally do not pay
asgessments.

, * Finally, local governments must kold a mail-in
election for each assessment. Only property owners
and any renters responsible for paying assessments
would be eligible to vote. Ballots cast in these
elections would be weighted based on the amount of
the assessment the property owner or renter-would
pay. For example, if & business owner would pay
twice as much assessment as a homeowner, the
business owner's vote would “count” twice as much
as the homeowner’s vote.

Figure 1 summarizes the existing assessments that
would be exempt from the measure’s requirements. We
estimate that more than half of all existing assessments
would gqualify for an exemption. All other existing
assessments must meet the measure's
requirements—including the  voter  approval
requirement—by July 1, 1997.

Existing Assessments Exempt from
the Measure's Requirements

+ Agsessments previously approved by voters—or by all
property owners at the time the assessment was creared.

* Assessments where all the funds are used to repay bond
ohligations. :

+ Assessments where all the funds are used to pay for
sidewalks, streets, sewers, water, flood control, drainage
systems or, “vector conrol™ (such as mosquito controf).

Taxes - ' .

Current Practice. Local governments typically use
taxes to pay for general government programs, such as
police and fire services. Taxes are “general” if their
revenues can be used to pay for many government
programs, rather than being reserved for specific
programs. Proposition 62—a statutory measure approved
by the voters in 1986—requires new local general taxes
to be approved by a majority vote of the people.
Currently, there are lawsuits pending as to whether this
provision applies to cities that have adopted a local
charter, such as Los Angeles, Long Beach, Sacramento,
San Jose, and many others,
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Proposed Requiremenis for Taxes. The measure
states that all fizrure local general taxes, including those
in cities with charters, must be approved by a majority
vote of the people. The measure also requires existing
local general taxes established after December 31, 1994,
without a vote of the people to be placed before the voters
within two years.

Other Provisions

Burden of Proof, Currently, the courts allow local
governments significant flexibility in determining fee
and assessment amounts. In lawsuits challenging
property fees and assessments, the taxpayer generally
has the “burden of proof” to show that they are not legal.
This measure shifts the burden of proof in these lawsuits
to local government. As a result, it would be easier for
taxpayers t¢ win lawsuits, resulting in reduced or
repealed fees and assessments.

Initiative Powers. The measure states that
Californians have the power to repeal or reduce any local
tax, assessment, or fee through the initiative process.
This provision broadens the existing initiative powers
available under the State Constitution and local
charters. :

FISCAL IMPACT

Revenue Reductions

Existing Revenues. By July 1, 1997, local
governments would be required to reduce or repeal
existing property-related fees and assessments that do
not meet the measure’s restrictions on (1) fee and
assessment amounts or {2) the use of these revenues. The
most likely fees and assessments affected by these
provisions would be those for: park and recreation
programs, fire protection, lighting, ambulance, business
improvement programs, library, and water service.
Statewide, local government revenue reductions probably
would exceed $100 million annually. The actual level of
revenue reduction would depend in large part on how the
courts interpret various provisions of the measure. In
addition, because local governments vary signifieantly in
their reliance upon fees and assessments, the measure’s
impact on individual communities would differ greatly.

Within two years, local governments also would be
required to hold elections on some recently imposed taxes
and existing assessments. The total amount of these
taxes and assessments is unknown, but probably exceeds
$100 million statewide. If voters do not approve these
existing taxes and assessments, loczl governments would
lose additional existing revenues.

New Revenues. The measure’s restrictions and
voter-approval requirements would constrain new and
inereased fees, assessments, and taxes. As a result, local
government revenues in the future would be lower than
they would be otherwise. The extent of these revenue
reductions would depend on court interpretation of the
measure’s provisions and local government actions to
replace lost revenues. .
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Summary of Revenue Reductions. In the short
term, local government revenues probably would be
reduced by more than $100 million annually, Over time,
local government revenues would be significantly lower
than they would otherwise be, potentially by hundreds of
miliions of dollars annually, Individual and business
payments to local goverriment would decline by the same
amount. In general, these local government revenue
losses would result in comparable reductions in spending
for local public services.

Cost Increases

Local governments would have significantly increased
costs to hold elections, calculate fees and assessments,

notify the public, and defend their fees and asgessments
in court. These local increased costs are unknown, but
could exceed $10 million initially, and lesser amounts
annuaily after that, '

School and community college districts, state agencies,
cities, counties, and other public agencies would have
increased costs to pay their share of assessments. The
amount of this cost is not known, but could total over
$10 million initially, and increasing amounts in the
future.

For text of Proposition 218 see page 108
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Voter Approval for Local Government Taxes.
Limitations on Fees, Assessments, and Charges.
Initiative Constitutional Amendment.

Argument in Favor of Proposition 218

VOTE YES ON PROPOSITION 218, IT WILL GIVE YOU
THE RIGHT TO VOTE ON TAX INCREASES!

Proposition 218 guarantees your right to vote on loeal tax
lnmues-—even when they are called something else, like

*assesyments” or “fees” and imposed on htmeowners.

Proposition 218 guarantees vour right to vote on taxes
imposed on vour water, gas, electric, and ralephone bills,

Proposition 218 does NOT prevent government from raising
and spending money for vital services like police. fire and
education. If politicans wan: 1o raise taxes they need only
convince local voters that new taxes are reaily needed.

Proposition 218 smpky extands the long sundmg
constitutional protection against politicians imposing tax
increases withoyt vater ap

After voters passed Proposition 13. politicians created
loophwole in the law that allows them to raise taxes without
voter spproval by calling taxes “issessments” and “fees.”

Onee this loophole was created. one lawyer working with
politicians wrote, assessments “are now limited only by the
limizs of human i

How imaginative can the 'politicians be with assessments?
Here are o few examples among thousands:

+ A view tax in Sogthern California—the betier the view of

the ocean vou have ths more you pay.

-+ in Los Angeles, 3 proposal for assessments for 2 $2-million

scoreboard and a $6-million equestrian center to be pud
for by propetty owners.

¢ In Northern California. taxpayers 27 miles away from a '

park are assessed because their property supposedly
benefits from that park.

¢ In the Central Valley, homeowners ars assesaed to
refurbish a college football field

TAXPAYERS HAVE NO RIGHT TO VOIE ON THESE
TAX INCREASES AND OTHERS LIEE THEM
UNLESS PROPOSI'I'ION 218 PASSES!
Propogition 21B will si

iy tighten the kind of benefit
assessments that can be levt

Here are exampies of why fees and assessments and other
nonvoted taxes yre 80

* The poar pay the same assessments as the rich. An elderly
widow pays exactly the same on her modear home 25 a
tyeoon with a mangion.

* There are now over 5.000 iocal districts which can impose
fees and assessments without the consant of local voters.
Special districts have increased assessments by over
2400% over 15 vears, Lii . cities have increased
utility taxes 415% and raised benafit assessments 976%, a
ten-foid increase.

Non-voted taxes on electricity, gas. water. and telaphone

services hit renters and homeowners

And. reured homeowners get hut doubly hard!

hmm?}ﬁ_‘?“ﬁ:ﬁ'“dmmm n;xvou. look at

your property tax 'ou see o growing list of 2ssessments
sed without vote.r approval, The list will grow even longer
es: Proposition 2 'ﬂru.nes

Pmposmnn 28 allow vou and vour neighbors—not

po tmaa&-wdendeho-h:shyowuusmﬂb:. t will allow
those wno pay assessments to decide if wnat they are being
asked 1o pay for is worth the cost. :

FOR THE RIGHT TO VOTE ON TAXES, VOTE YES ON

. PROPOSITION 218
JOEL FOX
Prevident. Howard Jarvis Tazpayers Association
JIM CONRAN
President, Consumere First

RICHARD GANN
President. Pawl Gann ‘s Citizans Commiites

Reburtal to Argument in Favor of Proposition 218

PROPOSITION 218 IS NO FALSE ALARM . IT HURTS
.. Propositions can deceive, umnﬁﬂly]udnwhomhehm
Beware of wild claims for new “constitutional rights” and
people who pretend concern about widows and orphana.
Read Proposition 218 yoursell and ses bow large
. corporations. big landowners and foreign interests gain more

. 'voting power than YOU.
Promoters say you get “tax reform?”-. . . you may actually
munmmmammlocdsmmdmva

RIGHTS for millions of

citizens.

Sometimes we hear hysterical warnings sbout bad things
that never occur . . . Proposition 218 is & REAL threat. On
Proposition 218 consider the harm to EXISTING local services,
not vagus firture threats:

s May reduze CURRENT funding for police, fire and

emergency medical programs acroas Californin.

» Worseps SCHOOL CROWDING by making public schoals

pay NEW TAXES, cucting classroom teaching.
* Could eliminate LifeLine utility support for SENJORS and

CONSTITUTIONAL POWER SHIFT.

Propasition 218 etches this into the stats Constitution:

* Blocks 3 million Californians from voting on
assessments. vnu;tgwnp]s rentng a mn.ll
home. WILL HAVE NO ¢ assessments imposed
on the honse they rent.

* Grants special land interests mors voring power than
awrage homeowners. The “e widow" promoters cite
will be banmd&mvwngﬂsh;namm or her voring
power dwarted by Ia.rg! Properry owners.

* Gives non-citizens :;Enu 0D YOUr community taxea.

Proposition 218 is a great for weaithy special interests.

But it'’s a bad deal for the average taxpayer, bomeowner and
renter,

HOWARD OWENS
Congress of California Seniors

LOIS TINSON

President, Californic Tenchers Association
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Voter Approval for Local Government Taxes.
Limitations on Fees, Assessments, and Charges. 2 1 8
Initiative Constitutional Amendment.

Argument Against Proposition 218

PROPQSITION 118 DILUTES VOTING RIGHTS, HURTS
LOCAL SERVICES

[n the disguise of tax reform. Prooosition 218's Constitutional
i\mendne_m REDUCES YOUR VOTINfG POWER and gi::;
uge voting power to corporations. foreign interests
wealthy land owners. P
It curs paiice. fire. library, park. semior, 2nd disabled services
and diverts funds needed for classroom-size reductions.
Rezd Propasition 218 careftllv——it's 2 wolf. not a lamb!
YOU LOSE RIGHTS: CORPORATIONS, DEVELOPERS.
NONCITIZENS GAIN YOTING POWER
Section 4ie} of Proposition 218 changes the Constitution -
F“ corberations. wealthy landowners and developers MORE
'OTING POWER THAN HOMEOWNERS. It lets outside
interests control community taxes—against the will of local

arizens.
EXAMPLE: An oil company owns 1000 acres. you own one
acre: the oil corporation gets 1000 times more voting power

you

While Prop. 218 gives voting power to outside interests.
Section 44g) denies voting rights to more than 3.000.000
C ia renters. .

Reduong Amerncen citizens' Constitational rights. it grants
voring rights 1o corparations and absentee landowners——even
foreign atzens. i

EXAMPLE: A shopping center owned by a foreign citizen is
wurth 100 tunes as m&g as your home; that person gets 100
tmes more Ww than you!

Every citizen d have the right 10 vote if & community is

v on local assessments for poiice, fire, emergency medical .

and library programs. It's unfair 10 give vonng power to
noh-citizens. big landowners and deveiopers, vet deny it to
wmiilions of Californians. -

MAY CUT LOCAL POLICE. FIRE FROTECTION

Section 6(bN5) eliminares vital fanding sources for local
poiice, fire, emergency medical and library services.

Proposition 218 goes too f{ar—may forbid emergency
assessments for sarthquakes. floods and fires. ]

Don't handeuff police and firefighters. The California Police
Chiefs Assotiation. Fire Chiefs Association and California
Professional Firefightars ask you to vete NO,

The impartnal Legisiative Analvsts report shows how
Proposition 218 ¢ouid impede Lifeline suppart for the siderly
and dissbied. It pronibits seruors and disabled from receiving
needad urility services unless they pay all costs themselves.

Proposition 218 cuts more than 3100 million from local
services, ver wastes tens of millions each vear by changqing the

]

Constitution to require 3,000 local eiections even if local

citizens don't want an ejecrion . . . even if the slection cost is
more than the potential revenue.

MAKES SCHOOL CROWDING WORSE . ’

California teachers oppose Proposition 218 because Section
4{3) imposes a new tax on public school property, diverting
millions from ciassroom programs te pay for non-schaol
sxpenses.

California already hLas the most crowded classrooms in
America 1dead last of 50 states). Proposition 218 makes school
trowding worse. .

SHELL GAME

.This measure takes a few good ideas, but twists and perverts
them, It cripples the best local services and puts more power
into the ha.uﬁ of spacial interests and non-citizens.

Propesition 218 goes too far. Assessment laws DO need
improvement. but Propesition 218 is the wrong way to do it. It
does more harm than pgood, restricting our veung rights,
hurting schools. seniors and public safery programs.

Pleass vota NO on Propesition 218,

FRAN PACEARD

President. Leagus of Women Voters of California
CHIEF RON LOWENBERG .
President, Californio Police Chiefs’ Association
CHIEF JEFF BOWMAN

Presidens, California Fire Chizfa' Association

Rebuttal to Argument Against Proposition 218

Arguments against Proposition 218 are misleading and
designed to confuse voters, In truch:

1. Proposition 218 expands your voting rights. It
CONSTITUTIONALLY GUARANTEES your right to vote
an taxes.

2. Under Proposirien 218, only California registered voters,
inciuding renters, can vote in tax elections. Corporations
and formigners get no hew rights.

3. Curreat law already allows property ¢wners, including
oonresidents, to act on property assessments based on the
assessmnent amount they pay. Tbis is NOT created by
Propasition 218.

4. "Lifeline” rates for elderly and disabled for telephone. gas.

7 affected.

Under Proposition 218, officiais must convince taxpayers that
tax increases are justified Politicians and sperizl interest
groups don’t like this idea. But they can’t win by saying
“taxpayers should not vora on taxes,” sg they use misleading
statements to confuse a simpile question,

Thart guestion: DO YOU BELIEVE TAXPAYERS SHOULD
HAVE THE RIGHT TO VOTE ON TAXES? If you answered
“yes", VOTE YES ON PROPQSITION 218.

Raad the nonpartisan, independent SUMMARY by the
Attorney General, which‘;b}ed?su “VOTER APPROVAL FOR
LOCAL GOVERNMENT T. . And, by all means read your
property tax bill. due out now. Then you'll know the truth.

FOR THE RIGET TO VOTE ON TAXES, VOTE YES ON
PROPOSITION 218!

and eiectric services are CAROL ROSS EVANS o
5. Proposition 218 allows voter approved taxes for polics, fire, Vice-President, Californio Taspayers Association
educacion. FELICIAELEINSON
Proposition 218 simply gives taxpayers the right tw vote on Paat President, Council of Sacramanto
taxey and poﬁﬁdms%nd—m around Proposition 13. Senior Organizations
That's y ordinary taxpayers. Seniors. parsuts. LEE PEELPS
eowners, renters, consumer advocates, support Founder, Alliance of California Taxpayer
Propesizion 218. and Involved Voters (ACTTV)
GS6  Arguments printed on this page are the opiniony of the nuthers snd have oot been checked for seruracy by any official agency. 7
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HOWARD JARVTS, Founder (15903-1985)

HOWARD JARVIS ESTILLIJARVE, Honorary Chareeciman

TAXPAYERS JOFL FOX. Presuiet
ASSOCIAT’ON JONATHAN M. COUPAL Dbreceor of Legal Aliaus
December 6, 1996
Joanne Spears
LEAGUE OF CALIFORNIA CITIES
1400 K So=at

Sacrarnento, CA 95814
* Dear Ms. Spears:

Pursuant 1o your request, enclosed is a copy of the Annotated version of Proposition 218. If
you have questions afrer reviewing this docurpenr. piease do not hesitare to call. Thank you.

- Sincerelv,

Jonathan M. Coupal
Director of Legal Affairs

Enclosure

OFFICE OF LECAL AFFATRS: 077 “T4h Covays Gpite 1797 Gyemmmpmin (73 OFR1; o /D14) LL1.00TA Cyy- (1K) 132,000
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RIGHT TO VOTE ON TAXES ACT (PROPOSITICN 218)
(ANNOTATED AS OF SEPTEMBER 5, 1286]

SECTION 1. TITLE. This Act s,hall be known and may be cited as the Right to Vote
on Taxes Act.

[Anndtstion: The title reflects the unifying theme - there are threg main elaments of
the initiative and each reflates to voter and taxpayer controf over local taxes]

SECTION 2. FINDINGS AND DECLARATIONS. The Peopie of the State of Caiifornia
hereby find and deciare that Proposition 13 was intended 10 provide effective tax.
relief and to require voter approval of tax increases. However, local governments
have subjected @xpayers 10 excessive 2x, assessment, fee and charge increases that
not anly frustrate the purposes of veter approval for 1ax increasas, but also thresian
the economic security of all Californians and the California economy itself. This
measure protects texpayers by limiting the methods by which local governments
axac: revenue from iaxpayers without their consant.

[Annotation: Findings specifically rerer to Proposition 13. If local governments and
courts had not abuseZ the lerrar and spirit of 13, this initiative would not be
necessary. Again, focus is on voter and taxpayer control]

SECTION 3. VOTER APPROVAL FCOR LOCAL TAX LEVIES. Aricle XIIC of the
Caiifornia Constitution is hereby added: .

[Annotation: This seciion consiitutionalizes Proposition §2, Government Code Secion
53720 et seq A/mougn Proposition 62 was upheld by rhe Ca/:fam:a Suprame Caurr
Transparsstion Authort
QCs

W et al., Real Parties in Interest ( 1888) 11 c:al 4rh 220, thar
initiative was 3 statutory initiative and its applicabiiity to charter cities has been called
into question. If Proposition 218 passes, there will be no question that all the voter
approval requirements will apply to charter cities. As nated below, this section aiso

makes Proposition 82 stronger in its application.]
SEC. 1. Definitions.

As used in this Article:

(a)  "General t@x" mezns any tax impesed for general governmental
purposes.

{b)  “Local government” means any county, city, city and county, including
. a charter city or county, any special district, or any other local or

regional governmensial entity.
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[Annorstion: Regional governments were included to ensure that provisions of Act
apply to alf governmental entities other than the stste itself.]

"Special District” means an agency of the state, formed pursuant 10
general [aw or special act, for the local performance of governmental or
proprietary functions with limited geographic boundaries including, but
not limited 10, school districts and redevelopment agencies.

(c

[Annoration: Even more expansive definition than Froposition 62. No government,
except the siate itsell, is exempt]
{dl “Special 1ax" means any tax imposed for specific purpeses including -
taxes impesed for specific purposes which are placed into a general
fund. .

[fAnnotation: This reinforces language of Riger v, _Sap Disgn dealing with special
taxes. The key is the purpose of the funding, not the name of the bank aczount. A

_number of analyses of Proposition 218 presared oy local governments have siated
" that the revised wansportation fax /n Santg Clara Lounty (proposing “dual” measurss

on the bailot) would be illegal under this definition.]

SeC. 2. Local Government Tax Limitation.

Notwithsianding any other provisian of this Constitution:

All :axes mposed by any local government shall be deemed 10 be either
general 1axes or special taxes. Special purpose districts or agencies,
including school districts, shall have no power to levy general taxes.

{a)

[Annotation: This provision merely reflects langusge of Supreme Court in the Bider
¥, Sar Diaco decision saying special districes, by their special nature, have no power
to levy general taxes.]

{b) No local government may impose, extend or increzse any general tax
uniess and unul such {ax is submited to the glectorate and approved by
a majority vote. A general tax shall ot be deemed to have been
increased if it is imposed at a rate not higher than the maximum rate §o
approved. The election required by this subdivision shall be consolidated
with a regularty scheduled generai eiection for members of the governing
bedy of the locai government except in cases of emergency declared by
a unanimaus vete of the governing body.
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[Annoration: Similar to provision in Proposition 62 with one clarification ~ the ballot
language could incorporste future increases and if the ballot measure is approved,
then the government would not have to go back to the voters for those incresses.
As long than the government wants to levy now but could raise to the voter approved
level at some later time. Also, elections are consolidsted with elections at which
members of governing body are efected, except in cases of emergency. Note that a
unanimous vote is needed to declare an emergency but this has always besn
interpreted as a unanimous vote of those present. The concern /s that the nature of
the emergency migiht keep some members from attending a mesting.]

Any general tax imposed, extended or increasad, without voter approval,
by any local government on or after January 1, 18858, and prior to the
effective date of this Article, shall continue to be imposed. only if
approved by a majority vote of the vorters voting in an election on the
issue of the imposition, which election shall be held within twao years of
the effective date of this Amticle and in compiiance with subdivision (b)

of this section.

{c)

[Annozation: Effective date of January 1, 1885 was necessary to prevent a ‘rusia” of
new taxes to meet what would otherwise be an erfeciive date of November, 1896.
In any event, this provision is not dracanian for local governments which have besn

complying with the requirements of Propesition 62.]

(d) No lecal government may impose, exiend or increase any special tax
uniess and untl such tax is submitted t the electorate and approved by
a two-thirds vote. A special tax shall not be deemed to have besn
jncreasead if it is imposed at a rate not higher than the maximum rate so-

_ approved.

SEC. 3. Inidative Power For Local Taxes, Assessments, Fees and Charges.

Notwithstanding any other provision of this Constitution, including, but not limited 10,
Article II, Sections 8 and 9, the initiative power shall not be prohibited or otherwise
limitad in matters of reducing or repealing any local 1ax, assessment, fee ar charge.
The power of initiative 10 affect local taxes, assessments, fees and charges shall be
applicable to alt local governments and neither the legisiature nor any local
government charter shall impose a signature requirement higher than that applicable

1o statewide statutory initiatives.

[Annotation: This section merely ‘constitutionalizes” 8assi v, Srawn, a recent decision
of the California Supreme Court upholding the right of the electorate to use the local
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initiative power t0 reduce or eliminate government imposed levies via the initiative
power. It provides a ‘Tast resort” remedy.]

SECTION 4. ASSESSMENT AND PROPERTY RELATED FE2 REFORM.
[Annotation: This is the third major element of Proposition 218.]
Article XHID of the California Constitution is hereby added:

SEC. 1. Application.

Notwithstanding any other provision af law, the provisions of this Article shall
apply to all assessmems, fees and charges whether imposed pursuant to state
swatute or lecal government charter authority. Nothing in this Articie or Article

XIIC shall be construed to:

(a) provide any new authority t0 any sgency 10 impeose a tax,
assessment, fee or charge;

(o}  afiect éxisting laws relating 1o the imposition of fees or charges
as a condition of property development; .

[Annotation: the purpose of this provision is to leave unaffecred any existing law
relating to developer fees. Although there have been sbuses in this area by local
governments [resulting in substantially increased housing cosis), the focus of
Proposition 218 is on those levies imposad sirmply by vircue of property ownership.
Developer fess, in contrast, are imposed as an incident of the voluntary act-of
development. Moreover, neither this secion nor other provisions of Proposition 218
would impair the ability of developers to employ Tand secured financing” 8s a mesans

to finance infrastructure.] or;

{c)  affect existing laws relating to the imposition of timber yield
taxes. :

{These taxes are already addressed in the Californiz Cons:itution and by legisiation.
The intent of Proposition 218 was to leave this entire area of law unaffected.]

SEC. 2. Derfinitons.
As used in this articie:

{a)  "Agency” means any local government as defined in Article XIIC,
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(b}

(e

(d}

{e}

Section 1(b).

"Assessment” means any levy or charge upon real property by an
agency for a special benefit conferred upon the real property.
"Assessment” includes, but is not limited to, “special
assessment,” "benefit assessment,” "maintenance assassment”

and "special assessment tax.”,

"Capital cost” means the cest of acguisition, insiallation,
construction, reconstruction ar repiacement of a permanent public
improvement by an agency.

"District” means an area derermined by an agency to contain all

parcels which will receive a special benefit from a proposad pubiic
improvement or property-relaiad service.

"Fee" or "charge” means any levy other than an ad vaiorem i&x,
a special tax or an assessment, imposed by an agency upan. a
parcel or upon a person as an incident of propery ownership,
including user faes or charges 7or a property related sarvice,

[Annotstion: definition of fess, for purposes of this article, are limited to feaes
imposed as an incident of property ownership. DMV fegs, statewide fees, fines, and
racreation fees such as gate fees, ars not affected].

{fl

(g}

"Mzintenance and aperation expenses” means the costof rent,
repair, replacement, rehabilitation, fuel, power, electrical current,
care, and supervision necessary to properly operate and maintain

-@ permianent public improvement.

"Property ownership " shall be deemed to include tenancies of real
property where tenants are directly liable to pay the assessment,
fee, or charge in question. '

[Annotation: Under this definition, if a tenant of real property is directly fiable to pay
an assessment, they would have the right to protest and vote. This will depend on
the terms of the lease. Direct pass throughs”are more common in commercial legses

as opposed to residential leaseas.]

(h)

"Property-related service" means a public service having a direct
relationship to property ownership.
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i “Special benefit” means 2 particular and distinct benefit over and
above general benefits conierred on real aroperty 'ocated in the
district or to the public at large. General enhancement of
property value does not consttute “special benefit.”

SEC. 3. Property Taxes, Assessments, Fees and Charges Limited.

[Annotation: This sectlon provides an gxglusive list of those lavies which can be
imposed on property/
{al No tax, assessment, fee or charge sha!l be assessed by any agency

‘upon any parcel of prOpéhy ¢r upon any person as an incigent of
property ownership excant:

{1) The ad valorem property tax imposed pursuant to Article Xl and
Artic'e XIIlA of this Constitution.

(2}  Any special wax receiving a two-thirds vote pursuant to Article
XIA, Section 4 of this Constitution. -

[Annotstion: Proposition 218 permits special :axes with a two-thirds vote consistent
with Proposition 13. Although there remain significant policy ‘ssues with respect 10
Anv non-ad vslorem property tax, the authors of Proposition 218 realized it would be
difficuft to reces! existing siatutary authorization for special taxes on property as long
as those raxes secured the requisite two-thirds vore.]

{3}  Assessments as provided by this Article.

(4) Fees or charges for property related services as provided Dy this
Articie. -

(b) For purposes of this Ariicla, fees for the provision of electrical or gas
service shall not be deemed ¢charges or fees imposed as an incident of

property ownership.

[Annotation: Such services, even when provided By a pubiic entity, are usually
metered and, therefore, probably mest the ‘cost of service” requirements of this
initiative. Therefore, they were exempred from application.]

SEC. 4. Procedures and Requirements for All Assessments.
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An agency which proposes 1o levy an assassment shall identify
all parceis which will have a special benefit conferred upon them
and upon which an assessment will be imposed. The
proportionate special benefit derived by each identified parcel
shall be determined in relationship to the entirety of the capital
cost of a public improvement or the maintanance and operation
expenses of a public improvement or for the cost of the property
related service being provided. No assessment shall be impaosed
on any parcel which exceeds the reasonable cost of the
proporidonal special benefit conferred on that parcel. Only speciai
benefits are assassable, and an agency must separate the general
benefits from the special benefits conferred on a parcal. Parcels
within a district that are owned or used by any agency, the State
of California or the United States shail not be exempt from
assessment unless the agency can demenstrate by clear and
convinging evidence that such publicly owned parcais in fact
receive no special henefit.

{a}

[Annotstion: These new reguirements for assessments are ac:ually simiiar to those
imposed by traditional assessment law. The overail purpese of this section is to
permit assessments to be used, once again, as a legitimate financing mechanism and
not just a mesns to impose fis: rate parcel taxes. These requirements are:
assessments must be proportional to the beneiTt; only special benefits are assessable;
and public properties must pay their fair share. Historically, public propertles were
also assessed benefit assessments. (Ses, e.g., Municipal Improvement Act of 1971).
Only in recent years when assessments have been used to impose what are, in effect,
parcel taxes, have public properiies received blanket exemptions from assessments.
Under Proposition 218, if public property is benefited the same as private property,

then it should also be assessed.]

{b}  All assessments must be supported by a detailed enginesr's report
prepared by a registered professional engineer certified by the

State of California.

{Annotation: This requirement is consistent with traditional assessment law. Only
since Proposition 13 have non-enginesrs bean able to prepare "engineers’ reports. 7

The amount of the proposed assessment for each identified parcel
shall be calculated and the record owner of each parcel shall be
given written notice by mail of the proposed assessment, the total
amount thereof chargeable to the entire district, the amount
chargezble 10 the owner's particular parcel, the duration of such

{e!
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payments, the reason for such assessment and the basis upon
which the amount of the proposed assessrment was calculated,
together with the date, time, and lecation of a public hearing on
the proposed assessment. Each naotice shall also include, in a
conspicuous place thereon, a summsry of the procsdures
zpplicable to the completion, return and tabuiation of the bailots
required pursuant to subdivision {d}, including a disclosure
statement that the axistence of a majority protest, as defined in
subdivision {e), will result in the zssassmert not being imposed.

[Annotation: Notice requirements for assassments hsve been substantially liberalized
in recent years. Proposition 218 wouid require mailed neoiice, not just publication in
a newspaper. Maiied notice would also include a ballot for to be returned by the

property owners/

(d)

{e]

Each such notice maiied o owners of identified parce!s within the
district shall contain a ballot which inciudes the agency's acdress
for receipt of any such ballot cnce completed by any owner
receiving such notice wheredy each such owner may indicate his
or her name, reasocnzble identfication of the parce! and support
or oppesition to the propgsed assessment.

The agency shail conduc: a pubiic hearing upon the propesed
assessment ngt less than 45 days after maiiing the notice of the
proposec. assessment to record owners of sach identified parcel.
At the public hearing, the agency shall consider all protests
against the proposed assessment and wabutate the ballots. The
agency shall not impose an assessment if there is a majority
protest. A majority protest exists if, upon the conclusion of the
hearing, ballots subrnitted in opposition 1o the assessment exceed
the ballots submitied in favor of the assessment. In tsbulating
the ballots, the ballots shall be weighted aczording to the
proporticnal financial abligation of the affected property.

[Annotation: Under Proposition 218, assessments may not be imposed without
majority approval of property owners. Ballots are wefghted according to financial
obligation. Several existing statutes call for the ‘weighting” of votes so this does not
represent a significant change in the law. In any event, this is consistent with policy
of permitting those financially obligated to pay 10 impact the decision of whether the
levy is imposed. Moreover, under existing law, the failure to file a protest counts as
& ‘yes” vote. This changes the current methodology by subjscting the levy to &
simple majority vote of those property owners who return baliors.]
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{f In any legal action contesting the validity of any assessment, the

burden shall be on the agency to demonstrate that the property

- or properties in question receive a special benefit over and above
the benefits conferred on the public at large and that the amount

of any contestaed assessment is propordonal 1o, and no greater

than, the benefits conferred on the propersy or properties in

question.

[Annotation: Although this provision shifts burden of proof in taxpayers’ favor on
issue of benelits to property, itis consistent with some current cdse law. Sea 2.7,

Beaumont Investors v, Beaumonr-Charry Warer Disz. (1885) 163 Cal.App.3d 587.]

Because only special benefits are assesszble, electors residing
within the district who do not own property within the district
shall not be deemed uncer this Constitution 0 have been degrived
of the right to vote for any assassmernt. [f 3 court determines
that the Constitution of the United States or other federal law
requires otherwisa, the assassment shall not be impesad unless
approved by a two-thirds vote of the slectorate in the district in
addition 10 being approved by the prope"'y owrners as reguired by

Seciion 4{e).

(g)

[Annotation: Under existing law, it /s not a violation of the right to votre to fimit
efections to property owners if the district provides only a narrow, property related

service. So. Cal. Ranid Trapsit District v, Bolen (1822) 1 Cal.4th 854. However, in

the unlikely event this becomes an issue, this provision weould simply require an
additional vote .of the registered voters to impose the assessment.]

SEC. 5. Effective Date

[Annotation: Although ttled ‘effective date, " this section has some important
exceptions regarding the requirements for assessments. If one of the. following
exceotions does not apply, then an existing assessments must cazse by July 1, 1887

unless ratified by the property owners]

Pursuant to Article I, Section 10(a), the provisions of this Article shall become
effective the day after the election uniess otherwise provided. Beginning July
1, 1997, all existing, new or increased assessments shall comply with this
Article. Notwithstanding the foregoing, the following assessments existing on
the effectve date of this Article shall be exempt from the procedures and
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approval process set forth in Section 4:

[Annocstion: An assessment is deemad ‘existing on the effeciive date of this Article,”
even if it is the type of assessment which comes up for annual renewsl. As long as
the assessiment rates and methodology rermained the same from year to year, the fact
that the assessment is Tmposed” annually would not necessarily trigger gpplicability
of the requirements of this Article. This would be true even if the toral revenue to the
diszict increased due to changes in land use for specific parcels fe.g., newly-created
or improved parceisi. Again, as long as the assessment rates and methodology
remain the same, an increase in revenue as the result of land use changes would not
trigger applicability of Section 4. However, the procedures and approval process of
Seciion 4 would apply to the entire assessment in the event the assessiments werg
increased either by the rate of assessment or by a change in methedology].

{a)  any assessment imposad exclusively 1o finance the capital costs
or maintenance and oceration expenses for sidewalks, sireets,
sewers, water, flood control, drainage systems ar vecior control.
Subsequent increasss in such assessments shall be subject 1o the
procedures and approval process set forth in Section 4;

[Annotation: This is the “tsditionsl purposes " exception. These 2xisting assessments
do not need property owner approval to continue. However, future assessments for

these traditional purposes are covered.]

(b)  any assessment impcssd pursuant to a petition signed by the
persans owning all of the parcels subject to the assessmenti at the
time the assessment is initially impesed. Subssquent increasas in
such assessments shall be subject 10 the procedures and approval
process set forth in Section 4;

[Anngtation: This provision exempts land secured financing arrangements used by
developers. This does not concern us becsuse increased tax ljability is capitalized

into the purchase price]
any assessment the proceesds of which are exclusively used to

repay bonded indebtedness of which the faiiure o pay would
viplate the Contract Impairment Clause of the Constitution of the

United States of America;

1]

[Annoration: Even an amendment to the Calfifornia Constitution cannot impair a
conrtract protected by the federal consttution. However, this exception can only be
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used for bonds that are actually protected by the impairment clause. Certificates of
Participation and other creative debt instruments would not be protected.] or,

- (d)  any assessment which previously received majority voter approval
from the voters voting in an election on the issue of the
assessment. Subsequent increases in such assessments shall be
subject to the procedures and approva! process set forth in

Section 4.

[Annotation: Although the exception for assessments previously approved by the
vorers will permit the continued collection of some partcularly illegitimate
assessments, requiring an additional approval process would be redundant]

SEC. 6. Property Helated Fees and Charges.

[Annotzstion: The purpose of this section Is to prevent the explortation of fees”as a
“means to avoid the new restrictions on assessments. Because flat rate parcs! taxes
have avoided the strictures of Proposition 13 simply by being called “sssessments, * -
the drafters are concesrned that the same will happen with “ess” ~ that s,
circumventing taxpayer protections by manipulating the label of the levy.]

Procedures for New or Increased Fees and Charges. An agency shall
follow the procedures pursuant to this section in imposing or increasing
any fee gr charge as defined pursuant 0 this Amcie including, but not

limited 10, the following:

{&)

(1) The parcels upon which a fee or charge is proposed for imposition
shall be identified. The amount of the fee or charge proposed to
be imposed upon each parcel shall be caicuiated. The agency
shall provide written notice by mail of the proposed fee or charge
to the record owner of each identified parce! upon which the fee
or charge is propesed for impesition, the amount of the fee or
charge proposed 1o be imposed upon each, the basis upon which
the amount of the proposed fee or charge was caiculated, the
reason for the fee ar charge, together with the date, time, and
location of a public hearing on the proposed fee or charge.

[Annotation: This section is applicable to any fee imposed on a parcel basis or for
fees which provide a property relsted service. It does not affect fees that are not
property related such as DMV fass, park fees, or administrative charges imposed by

a local government.]
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{2) The agency shall conduct 3 public hearing upon the proposed fee
or charge not less than 45 days after mailing the notice of the
proposed fee or charge to the record owners of each identifled
parcel upan which the fee or charge is proposed for imposition.
At the public hearing, the agency shall consider sl protests
against the propesed fee or charge. If written protests agzinst
the propased fee or charge are presented by 2 majority of owners
of the identified parcels, the agency shall not impose the fee or

charge.

[Annotstion: Votes on property fees are not weighred in the same manner as
assessments because to do so would be administratively cosily. A simple majority

of fee payers can stop 2 fee proposal.]

(b}  Regquirements for Existing, New or Increased Fees and Charges. A fee
or ¢charge shall not be exiended, imposed or increased Dy any agency
unigss it meets all of the following requirements: ‘

'[Annararian: These five requirsments are applicable to aff fees, including those that
currently exist. In essence, these requirarments mandste that feas not excesd the

‘cost of service. ]

{1)  Revenues derived from the fes or charge shall not excsed the
funds required 10 provide the property related service.

(2)  Revenueg derived from the fes ar ¢charge shall not be used for any

purpose gther than that for which the fee ar charge was imposed.

[Annotation: Reqiu'remenrs T & 2 will prohibit a current practice of siphaning off fee
revenue to sugplement a oity’s geners! fund.  This currentfy occurs both in Los

Angefes and Sacramento.]

(3}  The amount of a fee or charge imposed upon any parcel ar person
as an incident of property ownership shall not exceed the
proportianal cost of the service atiributable to the parcel.

[Anngtation: Under the initiative, fess, Just like assessments, must be proportional.]
(4}  No fee or charge may be imposed for a service uniess that service
is actually used by, ar immediately available to, the owner of the

property in queston. Fees or charges based on potential er future
use of a service are not permitted. Standby charges, whether
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characterized as charges or assessments, shall be classified as
assessments and shall not be imposed without compliance with

Secton & of this Article.

[Annotation: Requires standby charges to go through assessment procedures. If a
current standby charge is in the nature of an assessment, it may take advantage of
. the currant exammptions for assessments. If not, the levy would have to be reimposed
as an assessment and meet all requirements of Section- 5 or cease to be collected.]

- {8) No fee or charge may be imposed for general governmental
services including, but not limited to, pofice, fire, ambulance or
library services where the service is avaiiable to the public at large
in substantially the same manner as it.is to property owners.

[Annotation: This would prohibit the imposition of parcel Tharges”® for genersl
governmental services. The purpose of this provision is to reverse those levies, such
as the County of Los Angeles’ parcal “charge” for library servicss irrespective of use

of fibrary services.]

Reliance by an agency on any parcel map inciuding, but not limited to,
an assessor's parcal map, may be considered a significant factor in
determining whether a fee or charge is imposed as incident of property
ownership for purposes of this Article. In any legal action contesiing the
validity of a fee or charge, the burden shall be on the agency 1o

demonstrate compliance with this Article.

{¢)  Voter Approval for New or Increased Fees and Charges. Except for fees
or charges for sewer, water, and refuse collection services, ne property
related fee or charge shall be imposed or increased unless and until such
fee or charge is submitted and approved by a mgjority vote of the
property owners of the property subject 1o the fee or charge or, at the
option of the agency, by a two-thirds vote of the electorate residing in
the affected area. The election shall be conducted not less than 45 days
after the public hearing. An agency may adopt procedures similar to
those for increases in assessments in the conduct of elections under this

subdivision.

[Annotation: Exemption for sewer, water and refuse colfection is for voter approval
only. Such fees stll must mest all of the five substantive requirements of paragraph
b). Exemption is based on philosophy of attempting to reverse the end-runs around
Proposition 13. Since water, sewer and refuse colflection fees pre-date proposition

13, they were exempted from voter approval] '
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{d) Beginning July 1, 1887, all fees or charges shall comply with this
Section.

SECTION 5. LIBERAL CONSTRUCTION. The provisions of this Act shall be liberally
construed to effeciuate its purposes of hmmng local government revenue and

enhaneing taxpayer consent.

[Anngtation: Purposa of this section Is to ensure that, in the svent of any ambfgu:ry,
that the rights of taxpayers will be paramounr 7

SECTION 8. SEVERABIUTY. If any provision of this Act, or par: thereof, is for any
reason held w be invalid or unconstitutional, the remaining sections shall not be
affected, but shall remain in fuil force and effect, and o this end the provisions of

-this Act are severable.

[Annatation: Standard severabiiity clause.]
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PROPOSITION 218
RIGHT TO VOTE ON TAXES ACT
STATEMENT OF DRAFTERS’ INTENT
~January 2, 1997

SECTION 1. TITLE. This Act shall be known and may be cited as the “Right to Vote
on Taxes Act.”

Comment: The title reflects the unifying theme - there are three main elements of
the initiative and each relates to voter and taxpayer control over local taxes. The first
part of the initiative deals with general and special taxes; the second section deals

- with assessment reform; the third and last section deals with property related fees

and charges.

SECTION 2. FINDINGS AND DECLARATIONS. The pecple of the State of California
hereby find and declare that Proposition 13 was intended to provide effective tax
relief and to require voter approval of tax increases. However, local governments
have subjected taxpayers to excessive tax, assessment, fee and charge increases that
not only frustrate the purposes of voter approval for tax increases, but alsc threaten
the economic security of all Californians and the California economy itself. This
measure protects taxpayers by limiting the methods by which local governments
exact revenue from taxpayers without their consent.

Comment: Findings specifically refer to Proposition 13. If local governments and
courts had not circumvented Proposition 13, Proposition 218 would not have been

necessary.

SECTION 3. VOTER APPROVAL FOR LOCAL TAX LEVIES. Article XIlIC of the
Caiifornia Constitution is added to the California Constitution to read:

Comment: This section sets forth provisions simifar to those found in Proposition 62,
Government Code Section 53720, et seq. Although Proposition 62 was upheld by

the California Supreme Court in Santa Clara County Local Transportation Authority
v. Guardino {Howard Jarvis Taxpavers Association, et al, Real Parties in Interest)

{1995} 11 Cal.4th 220, that initiative was a Statutory initiative and charter cities, for
the most part, have refused to follow its mandates. On the other hand, there is no
dispute that Proposition 218 applies to charter cities.
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Article XIlIC
SEC. 1. Definitions.

As used in this Article:

{a) “General tax" means any tax imposed for general governmental
purposes.

(b} = "Local government” means any county, city, city and county, including
a charter city or county, any special district, or any other local or
regional governmental entity.

{c) "Special District” means an agency of the state, formed pursuant to
general law or a special act, for the local performance of governmental
or proprietary functions with limited geographic boundaries including,
but not limited to, school districts and redevelopment agencies.

Comment: The terms ‘focal government” and ‘special district” are defined broadly so
as to encompass all government entities other than the state itself. These def‘mt:ans
are more expans;ve than those set forth in Proposition 62.

(d) “Special tax” means ahy tax imposed for specific purposes, including a
tax imposed for specific purposes, which is placed into a general fund.

Comment: The purpose of this definition is to require an analysis which looks to the
purpose of the funding, not to the name on the account. See, e.g., Rider v. San
Diega (1991) 1 Cal.4th 1. This provision is intended to prevent local governments
from levying special taxes without a two-thirds vote simply by laundering the
proceeds through a general fund. To this extent, the revised definition reverses
Neecke v. - City of Mill Valley (1995} 39 Cal.App.4th 946. It also would prohibit
schemes which purport to authorize a ‘general” tax with a simple majority vote while,
at the same time, propose a companion ‘advisory " vote on how the money should be
spent. Such taxes retain their ‘special” characteristics under Proposition 218.

SEC. 2. Local Government Tax Limitation.

Notwithstanding any other provision of this Constitution:

(a) Al taxes imposed by any local government shall be deemed to be either
general taxes or special taxes. Special purpose districts or agencies,
including school districts, shall have no power to levy general taxes.
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Comment: This provision is similar to the language of the Supreme Court in the Rider
. San Diego decision recognizing that special districts, by their special nature, have
no power to levy general taxes. -

(b} No local government may impose, extend, or increase any general tax
unless and until that tax is submitted to the electorate and approved by
a majority vote. A general tax shall not be deemed to have been
increased if it is imposed at a rate not higher than the maximum rate so
approved. The election required by this subdivision shall be consolidated
with a regularly scheduled general election for members of the governing
body of the local government, except in cases of emergency declared by

"3 unanimous vote of the governing body.

Comment: Under Proposition 218, a tax measure put to the voters could incorporate
future increases and, if the ballot measure is approved, then the agency would not
have to seek additional authorization from the voters for those increases. Also,
except in cases of emergency, tax-measure elections are to be consolidated with
regular elections at which members of governing bodies are chosen. A unanimous
vote is needed to declare an emergency but, consistent with existing case law, this
should be interpreted as a unanimous vote of those present at the meeting. The
concern is that the nature of the emergency might keep some members of the local

legisiative body from attending a meeting.

{c)  Any general tax imposed, extended or increased, without voter approval,
by any local government on or after January 1, 1995, and prior to the
effective date of this article, shall continue to be imposed only if
approved by a majority vote of the voters voting in an election on the
issue of the imposition, which election shall be held within two years of
the effective date of this article and in compliance with subdivision {b).

Comment: This provision of Proposition 218 applies to any general fund tax levied
after 1994. Those taxes imposed, extended or increased without voter approval on
or after January 1, 1995 which have not received majority voter approval must be
approved by a simple majority vote of the electorate by November 6, 1898. The
reason the drafters designated an effective date of January 1, 1995 was to prevent
a8 ‘Tush” of new raxes imposed prior to November 1996 designed to avoid voter

approval.

The designation of the January 1, 1995 date does not, in any way, affect any
potential claim against a local governmént entity for violations of Proposition 62.
Taxes imposed prior to that date without voter approval may still be subject to
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challenge under that initiative as well as the recent Guarding decision.

{d} No local government may impose, extend, or increase any special tax
unless and until that tax is submitted to the electorate and approved by
a two-thirds vote. A special tax shall not be deemed to have been
increased if it is imposed at a rate not higher than the maximum rate so

approved.

Comment: This section states that any tax that is levied for a specific purpase must
obtain a two-thirds vote of the electorate. These taxes include any tax impose for a
specific purpose or purposes including, but not limited to, local sales taxes or parcel

taxes designated for specific purposes.

SEC. 3. Initiative Power For Local Taxes, Assessments, Fees and Charges.

Notwithstanding any other provision of this Constitution, including, but not limited to
Sections 8 and 9 of Article ll, the initiative power shall not be prohibited or otherwise
limited in matters of reducing or repealing any local tax, assessment, fee or charge.
. The power of initiative .to affect local taxes, assessments, fees and charges shall be
applicable to all local governments and neither the legislature nor any local
government charter shall impose a signature requirement higher than that applicable

10 statewidé statutory initiatives.

Comment: This section merely “constitutionalizes” the principles of Bassi v, Brown,
{19895) 9 Cal.4th 688, a recent decision of the California Supreme Court upholding
the right of the electorate to use the local initiative power to reduce or eliminate
government imposed levies via the initiative power.

A concern has been expressed with respect to this provision’s impact on existing and
future bonds. The drafters believe these concerns are not well-founded. First, with
respect to existing bonds, the impairment clause of the federal constitution (U.S.
Const., art. |, Sec. 10(1)} would prevent a revenue stream protected thereunder from
being jeopardized by an inappropriate use of the initiative power. Notwithstanding
the clear application of federal law, however, Proposition 218’s detractors contended,
during the campaign, that there is no expressed exclusion for existing bonds under
this provision. Because that part of the Right to Vote on Taxes Act dealing with
assessment reform set forth in proposed Article X/IID does have such an exemption,
the implication is that the lack of one in Section 3 was intentional. There are two
responses to this argument. First, if anything, the protection for existing assessments
which . are used to repay bonded debt reflects a policy of protecting those
instruments. Second, the reason that there was an expressed exception in the
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assessment provisions is that those provisions were dealing with retroactive
application of the initiative. Because of that, a special effort was made to carefully

detail those exemptions.

In any event, it is clear that the impairment clause would prevent extension of the
initiative power to jeopardize a dedicated revenue stream used to pay existing bonded
indebtedness. Indeed, the California State Treasurer called opponents of Proposition
218 "irresponsible ™ for their failed effort to make the credit worthiness of existing

" bonds an issue during the campaign.

Proposition 218 does not greatly expand the initiative power. This power historically
was intended to apply to the repeal of taxes. See, Rpssi v, Brown, supra at 699-705.
It was not until the Meyers line of cases that this even became an issue. But the
Supreme Court in Bossi expressly repudiated Mevers and its progeny (Rossi at 705-
711) and the goal of me proponents has simply been to place this repudiation in the
California Constitution.’ .

The next issue is whether Section 3 has an impact on future bonds. For a number
of reasons, any detrimental impact is wholly speculative. First, as noted above, the
initiative power could not be used to impair bonds that are already sold (even if they
are sold after Proposition 218 becomes effective). The concern that the new
provision will put potential bond holders "on notice " that the revenue stream could be
eliminated is not well-founded. The cancerns expressed, in short, do not take into
gccount the fact that the people’s power of initiative is a co-extensive power with

that of the legisiative body. See e.g., Carlson v. Cory (1983) 139 Cal.App.3d 724

and DeVita v. County of Napa f 1885} 9 Cal.4th 763. If the legisiative body could be
enjoined from impairing contractual rights, then so could the peaple.

The above does not leave the taxpayers without a remedy, however. If the taxpayers
wish to preclude or limit future rate or tax increases via an initiative, they could do
so prior to any valid, legally binding commitment being made by the legislative body

'As a side issue, the opponents claim we have greatly expanded Bossi because
that case merely dealt with a tax. Qur initiative, on the other hand, expressly refers
to assessments and charges as well as taxes. However, the Meyers line of cases had
already been found applicable to assessments and charges. See, e.g. Rara v.
Lakegort City Council (1970) 12 Cal.App.3d 864. When the Supreme Court refected
Meyers, this line of cases can no longer be deemed to insulate assessments and
charges from the initiative power., In this respect, Proposition 218 is consistent with

current law,
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with respect to a particuiar revenue stream. For example, the one scenario where our
initiative could in fact have an impact is when the bonds are authorized, but not sold.
Presurnably, at that point, the legisiative body could decide not to sell the bonds and
no Impairment” would be at issue. If this is true, then there is no policy reason why
the people, using the initiative power, could not be able to impact the sale of the
bonds in a similar fashion. It should be noted, however, that since Rossi was decided
more than a year ago, the drafters are aware of no instance where the initiative
power was even threatened to be used to stop the sale of unsold bonds.

SECTION 4. ASSESSMENT AND PROPERTY RELATED FEE REFORM.

- Comment: This is the third major element of Proposition 218 which provides
significant reforms in the area of assessments, fees and charges.

Article XIlID is added to the California Constitution to read:

ARTICLE XD

SEC. 1. Application.

Notwithstanding any other provision of law, the provisions of this article shall
apply to all assessments, fees, and charges, whether imposed pursuant to
state statute or local government charter authority. Nothing in this Article or

Article XIIIC shall be canstrued to:

(a) .Provide any new authority to any agency to impose a tax,
assessment, fee or charge.

(b)  Affect existing laws relating to the imposition of fees or charges
as a caondition of property deveiopment.

Comment: The purpose of this provision is to leave unaffected existing laws relating
to the imposition of developer fees. Aithough there have been abuses in this area by
local governments [resulting in substantially increased housing costs), the focus of
Propasition 218 is on those levies imposed simply by virtue of property ownership.
Developer fees, in contrast, are imposed as an incident of the voluntary act of
development. Proposition 218 should not significantly impede the ability of
developers to employ 7Tand secured financing” as a means to finance infrastructure.
While assessments on developers are to be treated as any other assessment, it should
be noted that Mello-Roos taxes (as special taxes consistent with the provisions of

146




PROPOSITION 218
STATEMENT OF DRAFTERS’ INTENT

PAGE 7

Proposition 13} will still be available to developers.

One significant impact of Proposition 218 on developers is that a tax imposed on
development would be subject to voter approval just like any other tax. For example,

in Centex Real Estata Corp, v, City of Vallejo (1993) 19 Cal.App.3d 1358, the court

upheld the legality of a so-called ‘excise tax” on development levied by a charter city
outside the restrictions that state law places on the imposition of developer fees.
Because such levies are conceded to be taxes {levied solely for the purpose of raising
revenuel, they would fall under the purview of Proposition 218°s voter approval
requirement. (Such taxes also violate Proposition 62. However, Proposition 218
does not present the yet unresolved issue regarding whether the voter approval
requirements of Proposition 62 are enforceable as against charter cities).

{c)  Affect existing laws relating to the imposition of timber yield
taxes.

Comment: These taxes are afready addressed in the California Constitution and by
legislation. The intent of Proposition 218 was to leave this entire area of law

. unaffected.
SEC. 2. Definitions.

As used in this article:

{a) "Agency” means any local government as defined in subdivision
(b} of Section 1 of Article XIIIC.

{b)  "Assessment” means any levy or charge upon real property by an
agency for a special benefit conferred upon the reai property.
"Assessment” includes, "but is not limited to, “special
assessment,” "benefit assessment,” "maintenance assessment”
and "special assessment tax."”

{c) "Capital cost”™ means the cost of acquisition, installation,
construction, reconstruction or replacement of a permanent public
improvement by an agency.

(d}  "District” means an area determined by an agency to contain all
parcels which will receive a special benefit from a proposed public
improvement or property-reiated service.
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{e)  "Fee" or "charge” means any levy other than an ad valorem tax,
a8 special tax or an assessment, imposed by an agency upon a
parcel or upon a person as an incident of property ownership,
including user fees or charges for a property related service.

Comment: Included in covered fees and charges are levies for property related
services. Such services should be broadly construed to include levies imposed for
Services or regulatory activities which have a nexus to the beneficial use of property
including rent control fees. “"Fees,” for purposes of this article, are limited to levies
imposed as an incident of property ownership or fees for property related services.
DMV fees, statewide fees, fines, and recreation fees such as park gate fees, are not
affected. However, fees for sewer, water and refuse collection, because of their

connection to property, are included.

(f) "Maintenance and operation expenses” means the cost of rent,
repair, replacement, rehabilitation, fuel, power, electrical current,
care, and supervision necessary to properly operate and maintain
a permanent public improvement.

{g) "Property ownership” shall be deemed to include tenancies of reai
property where tenants are directly liable to pay the assessment,
fee, or charge in question.

Caomment: Under this definition, if a tenant of real property is directly liable to pay an
assessment, that tenant would have the right to protest and vote. This will depend

on the terms of the lease. "Direct pass-throughs” are more common in commercial

leases than in residential leases. Moreover, it would not be inappropriate for the
Legislature to provide the specific guidelines with respect to the duties of the agency
and property owners for the implementation of this provision.

{h) "Property-refated service™ means a public service having a direct
relationship to property ownership. '

(n "Special benefit” means a particular and distinct benefit over and
above general benefits conferred on real property located in the
district or to the pubiic at large. General enhancement of
property value does not constitute "special benefit.”

Comment: What constitutes a speciaf benefit will depend on the nature of the capftal

improvement or service being provided. It must be more than a mere increase in the
vaiue of the property because, arguably, the availability of any public service could
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provide additional value. It must a direct and special benefit conferred on the
property that exceeds the benefit conferred on the public or large or even to other

similar properties.

SEC. 3. Property Taxes, Assessments, Fees and Charges Limited.

Comment: This section provides an exclusive list of those levies which can be
imposed on real property.

(@ No tax, assessment, fee or charge shall be assessed by any agency
" upon any parcel of property or upon any person as an incident of
property ownership except:

{1}  The ad valorem property tax imposed pursuant to Article Xlll and
Article XIllA of this Constitution.

{2) = Any special tax receiving a two-thirds vote pursuant to Article
XIlA, Section 4.

Comment: Proposition 218 permits special taxes with a two-thirds vote consistent
with Proposition 13. Although there remain significant policy issues with respect to
any non-ad valorem property tax, the authars of Proposition 218 realized it would be
difficult to repeal existing statutory authorization for special taxes on property as long
as those taxes secured the requisite two-thirds vote. General taxes on property are
not permitted on property under existing California Constitutional prmc:ples fArticle

Xill, Section 1).

{3) Assessments as provided by this article.

(4) Fees or charges for property related services as provided by this
article.

(b) For purposes of this article, fees for the provision of electrical or gas
service shall not be deemed charges or fees nrnposed as an incident of

property ownership.

SEC. 4. Procedures and Requirements for All Assessments.

(al  An agency which proposes to levy an assessment shall identify
all parcels which will have a special benefit conferred upon them
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and upon which an assessment will be imposed. The
proportionate special benefit derived by each identified parcel
shall be determined in relationship to the entirety of the capital
cost of a public improvement, the maintenance and operation
expenses of a public improvement, the cost of the property
related service being provided. No assessment shall be imposed
on any parcel which exceeds the reasonable cost of the
proportional special benefit conferred on that parcel. Only special
benefits are assessable, and an agency shall separate the general
benefits from the special benefits conferred on a parcel. Parcels
within a district that are owned or used by any agency, the State
of California or the United States shall not be exempt from
assessment unless the agency can demonstrate by clear and
convincing evidence that such publtcly owned parcels in fact
~ receive no special benefit.

Comment: These requirements for assessments are similar to those imposed by
traditional assessment law. The overall purpose of this section is to permit
assessments to be used, once again, as a legitimate financing mechanism for capital
improvements and services that provides particular benefits to property and not just
a means to impose flat rate parcef taxes. These reqQuirements are: assessments must
be proportional to the benefit; only special benefits are assessable; and public
properties must pay their fair share. Historically, benefit assessments have also been
levied on public properties. (See, e.g., Municipal Improvemnent Act of 1971). Only
in recent years when assessments have been used to impose what are, in effect,
parcel taxes, have public properties received blanket exemptions from assessments.
Under Propasition 218, if public property is benefited in the same manner as private
property, then it must be assessed.

(b)  All assessments must be supported by a detailed engineer's report
prepared by a registered professional engineer certified by the
‘ State of California.

Comment: This requirement is consistent with traditional assessment law. Only since
Proposition 13 have non-engineers been able to prepare ‘engineers’ reports. *

()  The amount of the proposed assessment for each identified parcel
shall be calculated and the record owner of each parcel shail be
given written notice by mail of the proposed assessment, the total
amount thereof chargeable to the entire district, the amount
chargeable to the owner's particular parcel, the duration of such
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payments, the reason for tha assessment and the basis upon
which the amount of the proposed assessment was caiculated,
together with the date, time, and location of a public hearing on
the proposed assessment. Each notice shall also inciude, in a
conspicuous place thereon, a summary of the procedures
applicable to the completion, return and tabulation of the bailots
required pursuant to subdivision (d), including a disclosure
statement that the existence of a majority protest, as defined in
subdivision (e}, will result in the assessment not being imposed.

{d) Each notice mailed to owners of identified parceis within the
district pursuant to subdivision (c} shall contain a ballot which
includes the agency's address for receipt of any such ballot once
completed by any owner receiving the notice whereby the owner
may indicate his or her name, reasonable identification of the
parcel, and his or her support or opposition to the proposed
assessment. '

‘Comment: Notice requirements for assessments have been substantially liberalized

in recent years to the detrirent of taxpayers. Proposition 218 requires mailed notice,.
not just publication in a newspaper. Mailed notice would also include a ballot to be

returned by the property owners as more fully described below.

Notice of Proposed Assessment: The procedures for processing and tabulating

protests against a proposed assessment under Proposition 218 are largely set forth
in the initlative. Under Propaosition 218, each property owner subject to a proposed
assessment must receive a8 written notice of the proposed assessment and a ballot
to be returned to the agency indicating support or opposition to the proposed

assessment. -

The notice, ballot, and return envelope must be mailed to property owners at least 45
days before the required public hearing on the assessment. During the 45 days

. between the time the notice is mailed and the hearing is held, the engineers report

and all other pertinent materials or public records must be made available to property
owners for their review, along with the address where they may review the

documents. It must also set forth:
1) The amount proposed to be charged as an assessment against the specific

parcel, _
2) The amount proposed to be charged as an assessment to the entire district.
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3) The length of time the proposed assessment will be in place.

4] The reasons for the assessment and the grounds upon which the proposed
assessment for the parcel was calculated. '

5) The date, location and time of the required public hearing.

6/ A summary of the protest procedure, including instructions for the

completion and return of the ballot.

Drafters’ Suggested Procedures:

Baliot: The ballot should remain sealed with all pertinent property owner
information on the outside of the envelope so that both the signature and the
information can be verified by the tabulator before the envelope is opened. The
envelope should include parcel number, signature, address, sworn declaration, etc,
The ballot should include the agency’s address for a self-addressed envelope, stamp

~ at agencies discretion) for return of the ballot.

Tabulation Pracedures: Balfots should be opened and tabulated at the end of
the public hearing. Ballots can be mailed to the agency or delivered personally to the
agency prior to actual ballot tabulations.  Ballots are tabulated by adding the amount
of the assessment on each ballot indicating either approval of, or oppasition to, the
assessment. If the dollar amount representing the consenting ballots exceeds the
dollar amount reflective of the opposing ballots, the assessment may be imposed. In

the event of a tie, the assessment cannot be imposed.

Ballots should be retained by the agency for a sufficient period of time to
permit resolution of disputes involving the ballot process. Also, nothing in Proposition
218 prohibits the use of independent private firms or public agencies.te contract with
the levying agency to administer the ballot process. Thus, a local agency could
contract either with an accounting firm or a county registrar of voters for this

purpose.
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Preprinted ballots in the following format are recommended:
Parcel No. [preprinted frofn assessors tax roll]

Record Owner: [preprinted from assessors tax roll]
Address: [preprinted from assessors tax roll]

— Yes, | approve of the proposed annual assessment of $_{preprinted!
on the parcel identified on this ballot.

— No, I do not approve the proposed assessment on this parcel.

Signature of Record Owner or Authanzed Representative in the case of
property owned by non-individuals.

As previously noted, the Legislature may wish to provide additional details with
respect to those tenants of real property whoe, by virtue of their lease, are directly
obligated to pay an assessment. The Drafters do not recommend legisiation which
places the burden of determining who has the right to protest an assessment on the

public agency. One possible solution is a statute providing that the property owners =

have an affirmative duty to inform tenants, and transmit the ballots, in those
situations where the tenants are financially responsible for the payment.

Legal Issue Regarding Riéht to Vote

During the campaign, opponents of Proposition 218 claimed that the initiative would
deprive electors of the right to vote by giving corporations (including foreign
corporations) more voting power than individual voters or property owners. However,
fimiting the ability to protest assessments to those who own property is consistent
with over one hundred years of assessment law. Similarly, Propasition 218's specific
provision of ‘weighting " the protest votes according to the amount of the assessment
fs also consistent with the “weighting " formula of some existing statutes. See, e.g.
Fire Suppression Assessments, Gov’'t Code § 50078, et seq. This formula was
selected because it the most reflective of the policy that those who have to pay
should have the right to affect the decision of whether the levy should be imposed.
Moreaver, some of the other existing “weighting” formulas, such as those based on
acreage, led to some strange and inequitable results. The County of Los Angeéles’
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park assessments are prime examples.

(e}

The agency shall conduct a public hearing upon the proposed

-assessment not less than 45 days after mailing the notice of the

{f)

praposed assessment to record owners of each identified parcel.
At the public hearing, the agency shall consider all protests
against the proposed assessment and tabuiate the ballots. The
agency shall not impose an assessment if there is &8 majority
protest. A majority protest exists if, upon the conclusion of the
hearing, ballots submitted in opposition to the assessment exceed
the ballots submitted in favor of the assessment. In tabulating
the ballots, the ballots shall be weighted according to the
proportional financial obligation of the affected property.

In any legal action contesting the validity of any assessment, the
burden shall be on the agency to demonstrate that the property
or properties in question receive a special benefit over and above
the benefits conferred on the public at large and that the amount
of any contested. assessment is proportional to, and no greater
than, the benefits conferred on the property or properties in
guestion.

Comment: Although this provision shifts burden of proof in taxpayers’ favor on issue
of benefits to property, it is consistent with some current case law. See. 2.4,

Beaumont [nvestors v. Begumont-Cherry Watar Dist. (1985) 165 Cal.App.3d 567.

{g)

. Because only special benefits are assessabile, electors residing

within the district who do not own property within the district
shall not be deemed under this Constitution to have been deprived
of the right to vote for any assessment. If a court determines
that the Constitution of the United States or other federal law
requires otherwise, the assessment shall not be imposed unless
approved by a two-thirds vote of the electorate in the district in
addition to being approved by the property owners as required by

. Section 4(e].

Comment: Under existing law, it is not a violation of the right to vote to fimit elections
to property owners if the district provides only a narrow, property related service.

mm&ﬂmuﬁﬂeﬂ {1992) 1 Cal.4th 654.
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SEC. 5. Effective Date

Comment: Although titled ‘effective date, “ this section has some important exceptions
regarding the requirements for assessments. If one of the following exceptions does
not apply, then an existing assessment must cease by July 1, 1997 unless ratified by

the property owners.

Pursuant to subdivision (a} of Section 10 of Articie |l, the provisions of this
article shall become effective the day after the election uniess otherwise
provided. Beginning July 1, 1997, all existing, new or increased assessments

. shall comply with this article. Notwithstanding the foregoing, the following
assessments existing on the effective date of this article shall be exempt from
the procedures and approval process set forth in Section 4:

- Comment: An assessment is deemed ‘existing on the effective date of this Article, "
even if it is the type of assessment which comes up for annual renewal. As long as
the assessment rates and methodology remained the same from year to year, the fact
that the assessment is Tmposed " annually would not necessarily trigger applicability
of the requirernents of this Article. This would be true even if the total revenue to the
district increased due to changes in land use for specific parcels (e.g., newly-created
or improved parcels]. Again, as long as the assessment rates and methodology
remain the same, an increase in revenue as the resuit of land use changes would not
trigger applicability of Section 4. However, the procedures and approval process of
Section 4 would apply to the entire assessment in the event the assessments were
increased either by the rate of assessment or by a change in methodoiogy.

(a) Any assessment imposed exclusively to finance the capital costs
or maintenance and operation expenses for sidewalks, streets,
sewers, water, flood control, drainage systems or vector control.
Subsequent increases in such assessments shall be subject to the
procedures and approval process set forth in Section 4.

Comment: This is the ‘traditional purposes” exception. These existing assessments
do not need property owner agproval to continue. However, future assessments for
these traditional purposes are covered. The reference to ‘streets” does not include

street lighting.

(b)  Any assessment imposed pursuant to a petition signed by the
persons owning all of the parcels subject to the assessment at the’
time the assessment is initially imposed. Subsequent increases in
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such assessments shall be subject to the procedures and approval
process set forth in Section 4.,

Comment: This provision exempts most land secured financing arrangements used by
developers.

{c}  Any assessment the proceeds of which are exclusively used to
repay bonded indebtedness of which the failure t0 pay would
violate the Contract Impairment Clause of the Constitution of the
United States. &

Comment: Even an amendment to the California Constitution cannot impair a

contract protected by the federal constitution. However, this exception can only be

used for bonds that are actually protected by the impairment clause. Certificates of

Participation and other creative debt instruments would not be protected. Moreover,

in order to qualify for this exception, the assessment levied would have to be

specifically tied to the repayrment of bonds.

(d}  Any assessment which previously received majority voter
approval from the voters voting in an election on the issue of the
assessment. Subsequent increases in such assessments shall be
subject to the procedures and approval process set forth in
Section 4.

Comment: Although the exception for assessments previously approved by the voters
will permit the continued collection of some particularly illegitimate assessments,
requiring an additional approval process would be redundant. It should also be noted,
however, that the vote necessary to qualify for this exceptfon must be binding.
Advisory votes are insufficient. u

e
SEC. 6. Property Related Fees and Charges.

Comment: The purpose of this section /s to prevent the exploitation of ‘fees” as a
means to avoid the new restrictions on assessments. Because flat rate parcel taxes
have avoided the strictures of Propasition 13 simply by being called “assessments, *
the drafters are concerned that the same will happen with “ees”™ - that s,
circumventing taxpayer protections by manipulating the label of the levy.

{a) Procedures for New or Increased Fees and Charges. An agency shall
follow the procedures pursuant to this section in imposing or increasing
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any fee or charge as defined pursuant to this Article including, but not
fimited to, the following:

{1)  The parcels upon which a fee or charge is proposed for impasition

- shalt be identified. The amount of the fee or charge proposed to

be imposed upon each parcel shall be calculated. The agency

shall provide written notice by mail of the proposed fee or charge

to the record owners of each identified parcel upon which the fee

or charge is proposed for impositian, the amount of the fee or

charge proposed to be imposed upon each, the basis upon which

the amount of the proposed fee or charge was calculated, the

reason for the fee or charge, together with the date, time, and
location of a public hearing on the proposed fee or charge.

Comment: This section is applicable to any fee fmpased on a parcel basis or for fees
which provide a property related service. It does not affect fees that are not property
related such as DMV fees, park fees, or administrative charges imposed by a local

government.

(2)  The agency shall conduct a public hearing upon the proposed fee
or charge not less than 45 days after mailing the notice of the
proposed fee or charge to the record owners of each identified
parcel upon which the fee or charge is proposed for impasition..
At the pubiic hearing, the agency shall consider all protests
against the proposed fee or charge. If written protests against
the proposed fee or charge are presented by a majority of owners
.of the identified parcels, the agency shall not impose the fee or
charge.

Comment; Votes on property fees and charges are not weighted in the same manner
as assessments. Because fees can vary according to usage of the service, there is
no workable methodology to apportion the votes of the service users. Thus, the
issue of a fee increase will be determined by a simple majority vote of property

owners or fee payers.

{b)  Requirements for Existing, New or Increased Fees and Charges. A fee
or charge shall not be extended, imposed or increased by.any agency
uniess it meets all of the following requirements:

Comment: These five requirements are applicable to all fees, including those that
currently exist. In essence, these requirements mandate that fees not exceed the
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cost of service. *

(1)  Revenues derived from the fee or charge shall not exceed the
funds required to provide the property related service.

(2}  Revenues derived from the fee or charge shall not be used for any
purpose other than that for which the fee or charge was imposed.

Comment: Requirements 1 & 2 will prohibit the current practice of siphoning off fee
revenue to supplement a city’s general fund. This practice, sometimes known as
charging an “in lieu franchise fee,” currently occurs both in Los Angeles and
- Sacramento, as well as in many other municipalities. MHowever, "cost of service” may
also include reasonable overhead expenses as well as other items on a service biil
which are necessary to provide service to the particular service user. What is
included in “cost of service " will have to be determined on a case by case basis.

(3}  The amount of a fee or charge imposed upon any parce! or person
as an incident of property ownership shall not exceed the
proportional cost of the service attributable to the parcel.

Comment: As with assessments, fees and charges, must be proportional to the actual
use of the service. '

(4) No fee or charge may be imposed for a service unless that service
is actually used by, or immediately available to, the owner of the
property in guestion. Fees or charges based on potential or future

_use of a service are not permitted. Standby charges, whether
characterized as charges or assessments, shall be classified as
assessments and shall not be imposed without compliance with

Section 4.

Comment: Standby charges are usually nothing more than flat rate parcel taxes
imposed on the theory that water or sewer service may, at some point in the -
indefinite future, be available to the property being charged. This provision is a flat
prohibition of such levies. However, if a current standby charge is in the nature of
an assessment and can meet the more stringent "special benefit” requirements, it may
take advantage of the exemption for assessments. If not, the levy would have to be
- reimposed as an assessment and meet all requirements of Section 5 or cease to be

colfected.

{5} No fee or charge may be imposed for genera! governmental
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services including, but not limited to, police, fire, ambulance or
library services where the service is available to the public at large
in substantially the same manner as it is to property owners.

Comment: This provision prohibits the imposition of parcel ‘charges” for general
govemmental services. The purpose of this provision is to stop those levies, such as
the County of Los Angeles’ parcel ‘charge” for library sarvices irrespective of use of
library services.

Reliance by an agency on any parcel map including, but not limited to,
an assessor’'s parcel map, may be considered a significant factor in
determining whether a fee or charge is imposed as incident of property
ownership for purposes of this Article. In any legal action contesting the
validity of a fee or charge, the burden shail be on the agency to
demonstrate compliance with this Article,

{(c)  Voter Approval for New or Increased Fees and Charges. Except for fees

~ or charges for sewer, water, and refuse collection services, no property

related fee or charge shall be imposed or increased unless and until such

fee or charge is submitted and approved by a majority vote of the

property owners of the property subject to the fee or charge or, at the

option of the agency, by a two-thirds vote of the electorate residing in

the affected area. The election shall be conducted not less than 45 days

after the public hearing. An agency may adopt procedures similar to

those for increases in assessments in the conduct of elections under this
subdivision. '

Comment: This exemption for sewer, water and refuse collection is for voter approval
only. Such fees must still meet all of the five substantive requirements of paragraph
fb). The policy reason for this exemption is consistent with preventing end-runs
around Proposition 13. Since water, sewer and refuse collection fees pre-date
Proposition 13, they were exempted from voter approval.

(d) Beginning July 1, 1997, all fees or charges shail comply with this
Section.

SECTION 5. LIBERAL CONSTRUCTION. The provisions of this Act shail be liberally
construed to effectuate its purposes of limiting local government revenue and
enhancing taxpayer consent.

159




PROPOSITION 218
STATEMENT OF DRAFTERS’ INTENT
PAGE 20

Comment; The purpose of this section is to ensure that, in the event of any
ambiguity, the rights of taxpayers will be the paramount consideration.

SECTION 6. SEVERABILITY. If any provision of this Act, or part thereof, is for any
reason held to be invalid or unconstitutional, the remaining sections shall not be
affected, but shall remain in full force and effect, and to this end the provisions of

this act are severable.

Comment: This provision is a standard severability clause.
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INTRODUCTION

Preposition 218 significantly changes local govemment finance.
This constitutional initiative-—approved by the state's volers in
November 1996—applies to each of California’s nearly 7,000 cities,
counties, special districts, schools, community college districts,
redavelopment agencies, and regional organizations.

The purpose of this guide is to help the Legislature, local

officials, and other parties understand Proposition 218, including
the actions local governments must take to implement it. The guide
includes five chapters:

4 How Proposition 218 Changes Local Finance and
Govemance.

4+ Understanding the Vocabulary of Proposition 218.
Are Existing Revenues Affected by Proposition 2187
What Must a Local Government do to Raise New Reve-
nues? '

4+ May Residents Overturn Local Taxes, Assessments, and
Fees?

Finally, the appendix to this guide summarizes major areas
of uncertainty pertaining to Proposition 218 (some of which the
Legislature may wish to address), and includes the text of
Proposition 218 (now Article XHI C and D of the California
Constitution).

Legislative Analyst's Office

CHAPTER 1

- How Proposition 218 Changes
Local Finance and Governance

Nearly two decades ago, Proposition 13 sharply constrained
local governments' ability to raise property taxes, the mainstay
of local government finance. Proposition 13 also specified that
any local tax imposed to pay for spedific govemmental programs—a
“special tax—must be approved by two-thirds of the voters.

Since that time, many locai governments have relied increasingly
upon other revenue lools to finance local services, most notably:
assessments, property-related fees, and a variety of small general
purpose taxes (such as hotel, business license, and utility user
taxes). It is the use of these local revenue tools that is the focus
of Proposition 218, ‘

In general, the intent of Propasition 218 is to ensure that all
taxes and most charges on property owners are subject to voler
approval, in addition, Proposition 218 seeks to curb some perceived
abuses in the use of assessments and property-related fees,
specifically the use of these revenue-raising tools to pay for general
governmental services rather than property-related services.

In this chapter, we provide an overview and perspective on
the impact of Proposition 218 on local finance and govemnance.
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PROPOSITION 218 CHANGES
LoOCAL GOVERNMENT FINANCE

Proposition 218 makes several important changes regarding
local government finance. Figure 1 summarizes our observations
ragarding their fiscal impact.

lProposltlon 218's impact on Local Finance

¢+ Tha measure's fiscal impact cannot be fully ascerained until the
uncertainty regarding some of ils provisions are resolved.

Most local revenues are not affected.
The impact on certain local govemments could be substantial.
Local government revenue reductions will begin in 1997,

- * > &

In the long term, local government revenues are likely to be some-
what lower and come from different sources. .

Some Uhcertainty Regarding
Proposition 218's Provisions

Proposition 218's requirements span a large spectrum, including
local initiatives, water standby charges, legal standards of proof,
election procedures, and the calculation and use of sewer
assessment revenues. Aithough the measure is quite detailed in
many respects, some important provisions are not completely clear.

In this guide, we provide our interpretation of the measure's
requirements, This interpretation is based on gur extensive review
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of the measure, as well as consultations with the measure's drafters,
local govarnment officials, and legal counsel, In some cases,
however, we are not able te fully ascertain the meaning or scope
of a Proposition 218 requirement. We believe our uncer-
tainty--frequently shared by other analysts of the measure-—will
be resolved only when the Legislature enacts implementing statutes
or court rulings become available,

Accordingly, throughout this guide we discuss Proposition 218
as we understand it. Where other parties have different opinions
or the measure’s requirements are not clear, we provide this

‘information. Finally, we provide in Appendix | a summary of the

areas in which clarifying legislative or judiclal action may be
necessary.

Most Local Revenues Are Not Affected

California local governments raise more than $50 billion
annually from {axes, assessmenis, and fess. As Figure 2 shows,

~ most of these local revenues are not affecled direclly by

Proposition 218. instead, Proposition 218's provisions apply to
a relatively small subset of local government revenues,

Given the relatively small number and dollar value of local
revenue sources that are affected by Proposition 218, we think
it is highly unlikely that the measure could cause more than a
5 percent annual decrease in aggregate local govermment own-
S0Urce revenues.
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Which Local Revenues Are Affected by
Proposition 2187

New and some recently Imposed Property taxes.
‘general” taxes. Bradley-Bums sales taxes,
Special taxes. ’
Vehicle license taxes.
Redevelopment revenues.
Melio-Roos taxes.
Timber taxes.

All new or increased assessments. Most existing assessments.
Some existing assessments.

Property-related fees. (Foes
imposed as an "incident of property  Gas and electric fees.
ownership,” not including gas, elec- Developer fees.
tric, or developer fees.)

Fees that are nof property-related.

Impact on Certain Local Governments
May Be Substantial

The actual impact of Proposition 218 on local public services
may be greater than our § percent estimate would suggest,
however, for a variety of reasons. First, some governments are
highly reliant upon the types of assessments and fees that would
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be restricted by this measure. These local govemments—typically,
small, newly incorporated cities, and library, fire, and park and
recreation special districts—may sustain revenue reductions of
much more than 5 percent. Some special districts also lack the

authority to propose taxes to replace the lost assessment and fee
revenuss.

Second, many local governments have limited flexibilily to
reduce programs when revenues decline. Most major county
programs, for example, are subject to stale and federal mandates
and spending requirements. As a result, relatively small revenue
losses can trigger significant reductions to the few programs over
which the local government has control.

Finally, many local govemniments will experience both revenue

" reductions andcost increases to comply with Proposition 218. For

example, some local governments will lose part of their assessment
and fee revenues, and have to pay:

¢ Assessments charges {o other lecal govemments,

¢ Increased election, property-owner nofification, and
administrative costs.

These increased costs will increase the fiscal impact of this
measure on local government programs.

Fiscal Impact Begins in 1997

The fiscal impact of Proposition 218 will begin almost
immediately. Within eight months of Proposition 218's passage,
local governments will need to reduce or eliminate certain existing

: assessments and fees to meet the measure's requirements. (These
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requirements are discussed in Chapter Three.) We estimate that
these aclions will reduce local government revenues hy at least
$100 million in 1997-98.

Proposition 218 also requires local govemments to place before
the voters cerlain existing assessments and faxes. Unless the volers
ratify these assessments and taxes, local gdvernments will
experience addifional revenues losses, potentially exceeding
$100 million annually.

Longer Term: Different Revenue Sources, '
Probably Less Money

Proposition 218 restricts local governments’ ability to impose
assessments and property-related fees—and requires elections
o approve many lecal government revenue raising methods.
Because of this, it is likely that over the long term local govemments
will raise fewer revenues from assessments, propesty-related fees,
and some taxes. ,

Unless these reduced local revenues are replaced with other
revenues, local government spending for local public services will
decrease accordingly. What other revenues could offset these
revenue reductions? it is likely that local governments will pursus
one or more of the foliowing sources of potential replacement
revenues:

¢+ Redevelopment revenues.

'y Developer exactions.

Legislative Analyst’s Olfice
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¢ General taxes imposed on particular groups (such as
business license, hotel occupancy, and sporting or
entertainment admission taxes).

¢ Special taxes imposed on properties within small, discrete
areas. ’ :

¢+ Intergovernmental transfers.
4+ Non-property related fees.

Limited Ability to Raise Replacement Revenues. Local
governments’ ability to expand these six other revenue sources

_is not great. Various legal and practical restrictions limit a major

expansion of redevelopment or developer exactions, for example.
In addition, many local govemment observers believe that existing
hotel and business taxes are already high and not ali parts of the
state have major entertainment or sporting centers, (We include
these taxes on the above list because these taxes are not paid
directly by most voters. Thus, the likelihood of their being approved
by a majority of volers may be higher than other general taxes.)

Similarly, while local govemnments in California have had
difficulty securing the requisite two-thirds vote to impose special
taxes, it is likely that some additional spedial taxes will be approved.
Special taxes probably are more likely to be adopted in small,
discrete areas of a community whare the commonality of interest

.is high, however, rather than on a community-wide basis. Thus,

the likefihood of generating significant revenuss from special taxes
is not great.

Additional major revenues from the state or federal govemment
also do not appear likely, given the fiscal limitations facad by both
these leval of govemnments. (Please see our November 1996
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publication, California’s Fiscal Outlook, for our projections of the
state's fiscal condition.)

This leaves the last revenue source on our list non-property
related fees. Uitimately, the ability of local government to expand
this revenue source tums on how the term “property-related” fee
is defined by the Legislature or courts. If the definition of a property-
related fee is.broad, then local govemiment’s ability to replace
revenues lost by Proposition 218 is limited. Conversely, if this
definition Is narrow, then tocal government will have greater
opportunities to replace lost revenues with expanded non property-
related fees. (Even then, however, the state Constitution and
statutes do not permit local government to charge fees in excess
of costs.)

Allin all, our review indicates that most local govemments will
have some ability to raise revenuss fo repiace some of the funding
lost by Proposition 218. This ability, however, is limited. Accordingly,
we expedct that in the long term, focal governments will raise
somewhat less revenues than they would have otherwise—and
tocal government revenues will come from somewhat different
sources. These revenue reductions will result in lower payments
by people and businesses to government—and decreased spending
for local public services.

PROPOSITION 218 CHANGES LOCAL GOVERNANCE

In addition to changing local finance, Propasition 218 changes
the governance roles and responsibilities of lotal residents and
* property owners, local govemment, and potentially, the stats. While
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the full ramifications of these changés will not be known for years
fo come, some elements are already apparent.

Increased Role for Local Residents
And Property Owners

Prior to Proposition 218, the local resident and property owner's
role in approving most new local government revenue-raising
measures was minimal. Local governments typically raised new
funds by imposing new or increased assessments or fees, orin
the case of charter cities, general-purpose taxes on utility use,
business licences, and hotet occupancy. in most cases, California
residents or property owners could object to these taxes or charges
at a public hearing or during a statutory profest procedure, but
these taxes or charges were not placed on the bailiot. In short,
locally elected govemning bodies held most of the power over local
revenue raising.

Proposition 218 shifts most of this power over taxation from
locally elected goveming boards to residents and property owners.
In order fo fulfill this considerable responsibility, local residents
and properly owners will need greater information on local
govemment finances and responsibilities. Even with this information,
however, the task of local residents and property owners will be
difficuit, given the frequently confusing manner in which program
responsibilities are shared hetween state and local government,
and among local governments.
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Local Government Remains
Responsible for Expenditures

Local govemment's powers, in contrast, become significantly
constrained. While locally elecled governing boards continue to
be fully responsible for decision-making regarding the expenditure
of public funds, they now have very little authority to raise funds

without a vote of the residents or property owners. lr_1 addition,.
Proposition 218 limits local government's authority to call an election
to ralse revenues. Specifically, except in cases of emergency, local

govemments now may hold elections on general taxes only once
avery two years (consolidated with an slection for members of the
goveming board.) Moreover, Proposition 218 limits the amount
of an assessment or properly-related fee that may be put before
the property owners for a vole. ;

State Government Role May Expand

Propasition 218 may also aller the state’s role and responsibii-
ties regarding local government in several important ways. First,
the Legislature will be asked to play a large role in interpreling
Proposition 218's requirements, and helping set the niles regarding
local government finance. In some cases, local governments are
likely to ask for urgency legislation to enact these measures
because the deadline for compliance with some Proposition 218
provisions is July 1, 1957, '

Second, the Legislature will probably receive requests for fiscal
assistance from local governments. These requests are fikely to
begin in the spring of 1997, as the fiscal consequences of the
assessment and fee restrictions become apparent. Local
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govermnments are likely to lurn to the state bacause it has more
fiscal flexibility than local govemment. For example, the Legistature
may raise taxes at any time with a two-thirds vote of its members.

Finally, any effort to restruciura state-local program responsibill-
ties is now more complicated. Specifically, the Legislature will have
less flexibility to realign programs in a manner that increases local
government responsibility without providing a direct subvention
of state funds. This is because local governments have litlle or
no flexibility to adjust their own revenues.
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CHAPTER 2

Understanding the Vocabulary of
Proposition 218

Any discussion of Proposition 218 requires an explanation of
several local government finance words and terms. This chapter
explains the vocabulary.

WHAT IS A TAX?

Taxes are govemment's most flexible revenue raising toot.
A tax is a charge on an individual or business that pays for
governmental services or facilities that benefit the public broadly.
‘There need not ba any direct relationship between how much tax.
a person pays and how much service he or she receives from
govemnment, Example of taxes include the property tax, sales tax,
business licence tax, hote! occupancy tax, and utility users tax. -

‘Special Tax Versus General Tax

Ataxis called a “special” tax if its revenues are used for specific
purposes and a "general” tax if s revenues may be used for any
governmental purpose. This distinction is important because it
determines whether a tax must be approved by a majority vote
of the electorate (general tax)—or a two-thirds vote (special tax).
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WHAT IS AN ASSESSMENT?

An assessment is a charge levied on property to pay for a public
improvement or service that benefits property. Assessments are
usually coliected on the regular property tax bill. They are different,
however, from the regular 1 percent properly tax and property tax
debt overrides in that assessment rates are not based on the value
of the property. Assessmenls are also different from another charge
that sometimesis placed on the property tax bill, parcel taxes. Uniike
parcel taxes, assessments typically were not voter approved prior
to Proposition 218, In addition, assessment rates were linked to
the cost of praviding a service or improvement, whereas parcel
taxes could be set at any amount. Typical assessments include
those for flood control improvements, streets, and lighting and
landscaping.

WHAT IS A FEE?

A fee is a charge imposed on an individual or business for a
service or facility provided directly to an individual or business.
Local governments charge fees for a wide range of purposes, from
park entry fees {o building plan check fees. The amount of the fee

may not exceed the cost of govermunent to provide the service.

A New Term: “Property-Related Fee”

Proposition 218 resfricts property-felated fees, defined as fees
imposed “as an incident of property ownership.” At this time, there
is no consensus as to which fees meet this definition. The drafters

. of Proposition 218 indicate that it was their intent to inciude most
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fees commonly collected on monthly bills to property owners, such
as those for water delivery, garbage service, sewer service, and
storm water management fees. Other analysts of Proposition 218
conlend that fees that vary by level of service (for example, a fee
for metered water usage) should not be considered a property-
related fee, because it is based on service usage, rather than
property ownership. Because Proposition 218 does not restrict
. nonproperty-related fees, the definition of this term will be an
imporiant and sensitive issue for the Legislature and courts.

OVERLAPPING TERMS

While the terms tax, assessment, and fee are each legally
distinct, in practice they overiap. For example, communities in
Califomia may finance streets from taxes, assessments, and/or
feas. In addition, local govemment offidals sometimes call a charge
one term, when it was legally adopted as another. As a result, the
work of sorting out whether a particular charge must comply with
Proposition 218's requirements for a tax, assessment, or fee will
not always be easy.
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CHAPTER 3

Are Existing Revenues Affected by
Proposition 2187

Local govemments must bring their existing taxes, assessments
and property-related fees into conformity with Proposition 218.
The deadline for each of these actions is:

¢ July 1, 1997—for assessment and properiy-related fees.
¢ November 6, 1998—for taxes.

Below, we discuss Proposition 218's requiremants regarding
existing taxes, assassments, and fees. (The requirements for new
or increased revenue raising tools is the topic of the next chapter.)
After each seclion, we answer some common questions regarding
Proposition 218's requirements.

REQUIREMENTS FOR EXISTING TAXES

Proposition 218 does not affect existing special taxes or most
general taxes. Proposition 218 affects only those general taxes
that were imposed in 1995 or 1996 without a vote of the people,

In order to continue such a tax, Propoesition 218 requires the
goveming body to place the tax before the volers by November 6,
1998. Unless the governing body unanimously votes to declare
the election an emergency, the tax election must be consolidated
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with a regularly scheduled election for members of the governing : m

dy. The | mment ma tinue an existing tax if it |
body. The local gove may contl Misting tax TR 1S Actions Required for Existing Assessments

approved by a majorily vole.
Examine Al
Assessments

Exempt List Action List
Y Y
{A No Ftﬂ;;\ ; Calculation
: ; Requirement
_ Action Reqwni% ,_equ )
:::l. g
o
Election
Requirement
oo

JRRTLLLEIR

i '-lmpose
_ Assessment

P

The Examination Requirement:

REQUIREMENTS FOR EXISTING ASSESSMENTS Many Assessments Will Qualify for Exempt List
Local governments must review all existing assessments, Local govemment must examine each assessment to determing
including standby-charges {which the measure defines as whether it meets one of the conditions for plaoeménton the "exempt
assessments). Figure 3 (see next page) shows the actions local . list” These conditions are:

govemnments must take to bring their existing assessments into
compliance with Proposition 218.
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4 The assessment was previously approved by voters—or
by all the property owners at the time the assessment was
created.

}
4 All of the assessment proceeds are pledged to bond

rapayment.

¢ Allthe assessment proceeds are used to pay for sidewalks,
sireels, sewers, water, flood control, drainage systems,
or “vector confrol’ (such as mosquito controf}.

Our review indicates that more than half of all existing
assassments are likely to be axempt, Generally, this is because
the assessment's funds are used for one of the approved pumoses
or are pledged fo bond repayment—or the assessment was agreed
to by a land developer, the sole property owner at the time the
assessment was esiablished.

If an assessment is not exempt, then the local government
must eliminate the assessment or bring it into compliance with
Proposition 218's assessment calculation and election requirements
(described below). Qur review indicates that the types of
assessments that are not likely to salisfy any of the conditions for
exemption are. fire, lighting and landscaping, and park and
recreation assessments.

The Calculation Requirement: One of
Proposition-218's Most Significant Changes

Local governments must recalculate all existing assessments
that do not qualify for the exempt list. Our review indicates that
in many cases, Proposition 218's provisions regarding the
calculation of assessments will result in local governments fowering
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the amount they collect in assessments from properly owners,
or eliminating the assessment. We identify the specific calculation
provisions below.

First: Determine If a Project or Service Provides Special
Benefits. The local government must determine whether property
owners would receive a "special benefit” from the project or service
to be financed by the assessment. Proposition 218 defines a spedial
benefit as a particular benefit to land and buildings, not a general
benefit to the public or a general increase in properly values. If
a projécl or service would not provide such a special benefit,
Proposition 218 states that it may not be financed by an assess-
ment. Our review indicates that local govermments will find it difficult
o demonstrate that some existing assessmeants for ambularnce,
library, police, business improvement, and other services satisfy
this tightened definition of special benefit. As a consequence, scme
existing assessments may need to be eliminated.

Second: Estimate the Amount of Speclal Benefit. | ocal
govermment must use a professional engineer's report to estimate
the amount of special benefit landowners would receive from the
project or service, as well as the amouni of "general benefil.” This
step is needed because Proposition 218 allows local government
to recoup from assessments only the proportionate share of cost
to provide the special benefit. That is, if special benefits represent
50 percent of total benefits, local govemment may use assessments
to recoup half the project or service's costs, Local gavernments
must use other revenues to pay for any remaining costs. This
fimilation on the use of assessments represents a major change
from the law prior to Proposition 218, when local govemments could

I A
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recoup from assessments the cosis of providing both general and
special banefits. '

Third: Set Assessment Charges Proportionally. Finally,
the local government must set individual assessment charges so
that no property owner pays more than his or her proportional share
of tha total cost. This may require the local government to set
assessment rales on a parcel-by-parcel basis. Properties owned
by schools and other governmental agencies-—previously exempt
from some assessment charges—now must pay assessments.

Election Requirement: All Property-Owners
Vote on Assessments

Local governments must mail information regarding assess-
ments to all property owners. (Prior to Proposition 218, large
communities could publish assessment information, rather than
mail it to every property owner.) Each assessment notice must
contain a mail-in ballot for the property owner to indicate his or
her approval or disapproval of the assessment.

tLl

After mailing the notices, the local government must hold a
public hearing. At the conclusion of the hearing, the local
government must tabulate the ballots, weighing them in proportion
to the amount of the assessment each property, owner would pay.
(For example, if homeowner Jones would pay twice as much
assessment as homeowner Smith, homeowner Jones' vote would
“count" twice as much as homeowner Smith’s vote)) The
assessment may be imposed only if 50 percent or more qf the
weighted ballots support the assessment. '
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REQUIREMENTS FOR EXISTING FEES

As with assessments, local governments must complete a multi-
step review of all fees. Figure 4 summarizes the process.

|Actions Required for Existing Fees
Examine All
Fees
Proper'('io-:!elaled Property-Related
\ R 2N
m;: Restrictions on
@red - u..‘isf..‘iﬁﬁ;%
(Rate Calcuation
Requirement
.«*Ma,
¢ Impose
Fee  J
e —
Legislative Analyst’s Oflice
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Examination Re}qulroment:
identifying Property-Related Fees

Local govermnment must begin by examining all existing fees
to determine whether they are “property-related” fees, imposed
as an "incident of property ownership.” (We discuss this term and
the controversy surreunding it in Chapler Two). As Figure 4 shows,
if a fea is not property-related, then the local govemment need
not take any further action regarding the fee. Conversely, if the
fee is property-related, then the local govemment must make sure
that the fee complies with Proposition 218's restrictions on use
of fee revenues and the rate calculation requirements. The deadline
for these actions is July 1, 1997,

New‘ Restrictions on Use of Fees

Propos;ition 218 specifies that no property-related fee may be:

4+ Levied to pay for a general governmental service, such
as police or fire service.

4 Imposed for a service not used by, orimmediately available
‘ 1o, the property owner.
4+ Usedto finance programs unrelated to the property-related
service.

In order to comply with these restrictions, local governments
will need to eliminate or reduce somse existing fess. For example,
some small cities currenlly charge property owners fees for
ambulance or fire service. Proposition 218 does not permit
governments o imposa property-related fees for these purposes.

Legislative Analyst's Office
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Similarly, some cities collect “fréinchise fees™ of “in-lieu property
taxes” from their water depariments and deposit these revenues
into their general funds. The cost of these franchise fees and taxes
is passed onfo local residents in terms of higher water fees. If water
feas are considered property-related fees, then Proposition 218
would forbid this diversion of fee revenues. (Some local government

observers believe that this diversion of fee revenues was .

impermissible prior to Proposition 218, as well.)

Possible Local Government Respornse to Fee Restrictions.
in some cases, it may be possible for a local govemment to
restructure a property-related fee so that it would no longer be
considered a fee imposed “as an incident of property ownership.”
For example, a mandatory per parcel garbage collection fee may
be considered a property-related fee, while an optional garbage
collection service charge may not. Similarly, some local govern-
menis may be able to show that their franchise fee or in-lieu
property tax represents their water department’s reasonable share
of central administrative expenses. If 5o, then Proposition 218 would
not prohibit this transfer of revenues from the water department.
Finally, some local governments may elect to privatize certain
functions formally financed by property-related fees. Proposition 218
imposes no limit on private fees. '

Feo Rate Calculation Requirement

After complying with Proposition 218's restrictions on the use
of property-related fees, the local government must make sure
thatits property-relaled fees comply with the measure's calculation
requirements. Specifically, local govemnments must make sure

Legislative Analyst's Office
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that no property owner's fee is greater than the proportionate cost
to provide the property-related service to his or her parcel. Like
assessments, this requirement may result in local governments

setting property-related fee rates on a block-by-block, or parcel-by-
parcel basis.

This fee rate calculation requirement—sometimes called the
“proportionality” requirement—will make it difficult for local
govemment to continue cerlain programs, such as those that offer

_ reduced rates to low-income residents. This is because local

govemments typically finance these lower rates by charging higher
rates to other property-owners. If these fees are considered
property-related fees, the higher rates would not be permitted by
Proposition 218. In order to continue these programs in the future,
therefore, the local government would need to offset the cost of
the program with other revenues, such as general tax revenues.

Legislative Analyst's Olfice




Raising New Revenues 32

New or Increased Taxes, Assessment, and Fees
CHAPTER 4 What Vote Is Needed?

What Must a Local Government Do to
Raise New Revenues?

In ordar to raise a new tax, assessment, or property-related General Yes All voters tn commu-  Malority

fee, or to increase an existing one, local govemments must comply _ ' ity or affected area.
with many of the same provisions discussed in the previous chapter. Special Yes All voters In commu-  Two-thirds
In general, these requirements are that local governments may , : R A "d — ‘
_ use assessments and property-related fees only to finance projects oo Assessments ot e T
g and services that direclly benefit property—and Ihat most revenue- Al Yes Property owners (and  Majority,
raising measures be approved in ‘an election. Figure 5 (see next renters responsible  weighted in
. . . for paying assess- proportion to
page) summarizes the vote required in the§e electuoq_g. : ments} In affecled assessment
This chapter explains the steps local govemment must take - _ 7 area. . Habliy.

to raise a new tax, assessment or property-related fee, or to
increase an existing one.

General, not- No N/A N/A
- ) property related
REQUIREMENTS FOR NEW TAXES Property related  Yes, forany Local government may Majority of prop-
: . service choose: erty owners or
in order {o impose or increase a tax, local government must otherthan  + Property owners two-thirds of
. ] water, ~ (and renters re- electorate.
comply with the following provisions: sewer, of sponsible for pay-  Local govern-
s fur b ing fi ffected t
‘ + All general taxes must be ap;!roved bya majority vote of e oo ing a?:)r in affec xgt?;{o "
the people. (A 1986 statutory initiative—Proposition 62— » Electorate In the in proportion to
previously imposed this vole  requirement affected area. foe fability.
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on general faw citles and counties. Proposition 218 expands
this requirement to include charter cities, such as Los
Angelas, Oakland, and San Francisco.)

4 Elections for general taxes must be consolidated with a
regularly scheduled election for members of the focal
governing body. {In an emergency, this provision may be
waived by a unanimous vote of the governing body.)

¢ Any tax imposed for a specific purpose is a "special‘
tax,"even if its funds are placed into the community’s
general fund. (Prior to Proposition 218, all taxes placed
into a community’s general fund ware commonly considered
general taxes, raquiring only a majority vote.)

LLl

REQUIREMENTS FOR NEW ASSESQMENTS

All new or increased assessments must follow the assessment
calculation and election requirements discussed in the previous
chapter. There are no exceptions to this requirement.

As a practical matler, this requirement will mean that programs
that benefit people, rather than specific properties—such as REQUIREMENTS FOR NEW FEES
fibraries, mosquito abatement, recrealion programs, police '
protection, and some business improvement programs—mustbe
financed by general or special taxes or by other nonassessment
revenues.

To limpose a new or increased praperty-related fee, local
government must comply with the fee restriction and fee rate
catculation requirements discussed in the last chapter.

Local governments must also:

4 Mail information regarding the proposed fee to every
property owner.

¢ Hold a hearing at least 45 days after the mailing.
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¢ Reject the proposed fee if written protests are presented
by a majority of the affected property owners.

¢ Hold an election on any property-related fee, other than CHAPTER 5
a fee for waler, sewer, or refuse collection. (Figure 5 shows '
the vote required in these elections.)

As a practical matter, local governments will find it much more May Residents Overturn Local Taxes,
difficult—and expensive—lo impose or increase property-related
feas. In some cases, Jocal govemments are probably more likely . Assessments’ and FEES?
to try to raise revenues through non property-related fees or taxes. ) Proposition 218 expands Califomia residents’ power to challenge

“local revenue raising measures.

GREATER INITIATIVE POWERS

Prior to Proposition 218, the extent to which local residents
could use an initiative to challenge local govermnment revenue raising
methods was not certain. In a 1995 case, Rossi v. Brown, the
California Supreme Court nuled that people had the power fo use
the initiative to repeal a minor 1ax. There have been no court rulings,
however, addressing the question of whether an initiative may be
used to repeal a more substantial revenue source.-

Proposition 218 eliminates any ambiguity regarding the power
of focal residents to use the initiative by stating that residents of
California shall have the power to repeal or reduce any local tax,
assessment, or fee. In addition, the measure forbids the Legislature
and local governments from imposing a signature requirement
for local initiatives that is higher than that applicable to statewide
statutory initiatives. As a consequence of these provisions, the
only imits on local residents’ ability to overtum local revenue raising

8L1
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Vocabulary of Proposition 218

measures appear to be those in the federal constitution, such as
the federat debt impairment ctause.

SHIFT OF BURDEN OF PROOF

Prior to Proposition 218's passage, the courts allowed local
govemments significant flexibility in determining fee and assessment
amounts. A business or resident challenging the validity of a fee
or assessment carried the "burden of proof” to show the court that
the fee or assessment was illegal. Proposition 218 changed this
legal standard by shifting the burden of proof to local governments.
Now local governments must prove that any disputed fee or
assessment charga is legal.

Legislative Analyst's Oflice

APPENDIX I

Areas in Which Legislative or Judicial
Clarification May Be Needed

As we discuss throughout this guide, while Proposition 218
is quite detailed in many respects, some important provisions are
not completely clear. This appendix summarizes the major questions
regarding Proposition 218 that must be resolved so that local
governments can begin implementation.

Because Proposilion 218 sels a July 1, 1897 deadline for local
govemments to bring existing fees and assessmenis into conformity
with the measure’s requirements, legislative or judicial clarification
on questions related to assessments and fees is needed as soon
as possible,

PROPERTY-RELATED FEES

¢ Whatis included in the definition of a property-telated fee?

4 Are water charges that are based on metered use of water
property-related fees?

¢ . Are regulatory fees, such as rent control administrative
fees, property-related feas?

¢ Are lease payments and other such charges on
government-owned assets property-related fees?

Legislative Analyst's Office
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+

How precisely must local government allocate shares of
"costs for a property-related service? Can local govemment

set general fee rate categories, or must local govemment

determine the actual cost of service to every parcel?

ASSESSMENTS

+

What is a "special benefit” and how can it be di slinguished'

from a "general benefit?’

Exisling assessments used exclusively for sidewalks,
sireets, sewers, water, flood control, drainage systems,
and veclor control are exempt from the measure's
calculation and election requirements. How broadly should
these exemptions be interpreted?

How precisely must local govemment allocate shares of
cosis for an assessment? Can local govemment set generat
assessment rate categories, or must local government
determine the actual cost of service to every parcei?

If an existing assessment is increasad by a formula that
was_set forth at the time the existing assessment was
imposed, must the assessment comply with the measure’s
calculation and election requirements? Similarly, need the

measure go through these processes again if a future .

assessment is increased by a formula set forth at the time
the new assessment was imposed?

How should the existing statutory assessment approval
process be reconciled with Proposition 218's assessment
approval process?

Legislative Analyst's Office
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4 Some assessments are annually re-imposed by local

government. Must a locat government annually repeat the
calculation and election procedures required by
Proposition 2187

if an assessment that is annually re-imposed by local
government is currently eligible for the exempt list, must
it comply with Proposition 218's calculation and election
procedures when it is re-imposed next year?

ELECTIONS

4+ What procedures should govern the assessment and fee

TAXES

elections?

Who may vote on referendums to repeal assessments,
fees, or taxes?

How will a local government determine whether a renter
is eligible fo vote?

Who gets to vole whan a parcel is owned by multiple
parties, or by a governmental entity?

Are Mello-Roos taxes affected in any way? Similarly, how
should assessments imposad under Mello-Roos law be
treated?

Is the measure’s requirement that certain existing taxes
be ratified by the voters an unconstitutional referendum
on taxes?

Legislative Analyst's Office
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DeBT

181

¢ Could a local nitiative jeopardize a revenue stream pledged
to the payment of existing (or future) debt?

Legislative Analyst's Office

APPENDIX I

Text of Proposition 218

This initiative measura adds Aiticles X#il C and D to the California Constitution.
RIGHT TO VOTE ON TAXES ACT

SECTION 1. TITLE. This act shall be known and may be cited as the "Right
to Vote on Texes Act”

SECTION 2. FINDINGS AND DECLARATIONS. The people of the State
of California hereby find and dectare that Proposition 13 was intended to provide
effective tax reliof and to require voter approval of tax increases. However, local
governments have subjecled taxpayers to excessive tax, assessment, fee and
charge increases that not only frustrate the purposes of voler approval for tax
increases, but also threaten the economic security of all Californlans and the
California econorhy #seif. This measure protects taxpayers by limiting the methods
by which local governments exact revenue from taxpayers without their consent.

SECTION 3. VOTER APPROVAL FOR LOCAL TAX LEVIES. Article XIit
C is added to the California Constitution to read:

ARTICLE Xiii C
SECTION 1. Dafinitions. As used in this arlicle:
(8) "Genersl lax” means any lax imposed for general governmental purpases.

(b} “Local government™ means any county, cily, city and county, including
& charter city or counly, any spedasl district, or any other local or reglonal
governmental entity.

(c) "Special distiici” means an agency of the state, formed pursuant lo general
law or a special act, for the locel performance of governmental or proprietary
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funciions with imited geographic boundaries including, bt not h‘mi!'ed to, school
districts and redevelopment agencies. :

(d) “Spedial lax” means eny tax imposed for specific purposes, including
a tax imposed for specific purposes, which is placed info a general fund.

SEC. 2 Local Govermmen Tax Limitelion. Notwithstanding any other provision
of this Conslitution:

(a) AR taxes imposed by anyloi:al government shall be deemed lo be either
general taxes or special laxes. Spedal purpose districts or agencies, incliding
school districts, shell have no power o levy general taxes.

{b) No local government may impose, extend, or increase any general tax
unless and uniil that tax is submitted fo the slectorale and approved by a majornily
vale. A general lax shall nol be deemed fo have been incrsased if it is imposad
at a rate not higher than the maximum rete so approved. The slection required
by this subdivision shall be consolidated with a reguiarly scheduted general election
for members of the governing body of the focal governmenl, excepl in cases
of emergency daclarad by a unanimous vote of the goveming body.

(c) Any general tax Imposed, extended, or incrsased, without voler approval,
by any local government on or afler January 1, 1995, and prior to the effective
dale of this erlicle, shall conlinye to be imposed only if approved by a majorily
vote of the volers voling in an election on the issue of the imposition, which eleciion
shall ba held within two years of the effeclive dale of (his erticle and in compliance
with subdivision (b).

(d) No local governiment may impose, exiend, or increase any special tax
unjess and until that tax is submitted to the eledorate and approved by & two-thirds
vole. A special tax shall nol be deemed lo have baen increased It it is iniposed
at a rate not higher than the maximum rale so approved. )

SEC. 3. Initiative Power for Local Taxes, Assessmenis, Fees and Charges.
Notwithslending eny ofher provision of this Conslitution, including, but not imited
{o, Saclions B and 9 of Articie Il the initiative power shall not be prohibited or
otherwise limited in malters of reduding or repealing any local tax, assessment,
fee or charge. The pawer of iniliative lo affect local taxes, assessments, fees
and charges shall be applicable to a local governmerts and neither the Legislalure
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nor any local govommenr: charter shall impose a signalure requirement higher

than that applicable to stefewide stelutory inilialives.
SECTION 4. ASSESSMENT AND PROPERTY RELATED FEE REFORM.
Asticle Xl D is added to the California Constitution to read:
ARTICLE Xilt D

SECTION 1. Appiication. Notwithstanding any other provision of law, the
provisions of this arlicle shall apply to alf assessments, fees and charges, whether
imposed pursuant lo stale stalute or local government charler authority. Nothing
in this articla or Article XIif C shall be construad to:

{a) Provide any new authority to any agency lo impose a lax, assessmenl,
fee, or charge.

(b) Affect existing laws refaling to the imposition of fees or charges as a
condition of property development.

{c) Affect existing laws relaling lo the impaosition of limber vield taxes.
SEC. 2. Definitions. As used in this ariicle:

(a) "Agency” means any local govemment as defined in subdivision (b) of
Seaction 1 of Artidle X1li C.

) “Assassment” means any levy or charge upon real property by an agency
for a special benefit conferred upon the resi property. "Assessment” includes,
but is notlimited to, "special assessment,” "henefil assessment,” “maintenance

assassmeni” and “spedal assassment tax.”

{c) “Capital cost™ means the cos! of acquisition, instalialion, conslruction,
reconstruction, or replacement of a permanent public improvement by an egancy.

(d) *District” means an area determined by an agency to contain all parcels
which will receive a special benefif from a propossd public improvement or
property-related service.

(@) "Fea” or “charge” means any Isvy other than an ad valorem fax, a spedial
tax, or an assessment, imposed by an agency upon a parcel or upon a person
as an incident of property ownership, including a user fee or charge for a propeity
related service.
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INTRODUCTION

With the passage of Proposition 218 in November 1996, many questions arose regarding the
validity of the direct charges placed onthesecmedmﬂandtheCamyAudnorsrwonsibﬂny
regarding those charges. In response to those questions, the Association’s Legislative Commirtee
created 2 sub-committee of the Auditors from Alameda, Marin, Napa and Sonoma to develop these
guidelines. They were adopted at the April 1997 Auditor’s Annual Conference.

The association believes the Auditor’s responsibilities, regarding direct charges placed on the
property tax bills, are only administerial It is not our legal responsibility to determine whether the
fees or increases to fees comply with the provisions of Proposition 218. This position is consistent
with County Auditors’ pracdces prior to Proposition 218.

As with previous guidelines developed to implement other provisions of law, the objectives of
these guidefines are: (1) develop a reasonable document counties may rely upon as an acceptable
standard to follow @ complying with Proposition 218, (2) promoting uniformity in the
implementation of the stanrtes and (3) provide an explanation of the decisions, standards, and
documents developed for these guidelines. :

The Association wishes to expressn‘smncmapprecmmnto ailthose mvolved m the development
and approval of these guidelines.

INTERPRETATIONS AND DECISIONS

As stated above, the association befieves the Anditor’s responsibilities are only administerial when
we include the direct charges on the property tax bills. ‘In our opimion, it is the responsibility of the
local jurisdiction, for which the direct charge is placed on the property tax bill to insure compliance
with Proposition 218. The proposition does not specify nor does it imply any County Anditor
respansibility for determining each direct charges’ compliance. Historically, County Auditors have
refied on the local furisdictions to insure compliance with statutes prior to placing the diract charge
on the property tax bill. '

However, it is the opinion of this association, each County Auditor should consider adopting the
following policies to clarify and document each party’s responsibility, i case a direct charge is
questioned and /or Ltigated: .

‘neComyAudhorshomrqukcwrmmagcmswhhmeiocdﬁniﬁicﬁomspeégﬁag ‘
specifying responsibilities and hold harmless provisions.

- * An apmmal complance cemtification be signed by the appropriate official should be required.
* All documents should be submitted prior to plncingthéd.imctcharge on the property tax bill
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After reading the above policies and the attached agreement, you may wonder why an anmual
certification would be recommended. The proposition requires a comphance process for both new
fess and for increases in fees. The association believes the annual certification will agamdocument

the need for each Jurisdiction’s responsibility to insure on-going comphance.
RECOMMENDATIONS AND EXAMPLE DOCUMENTS

In order to assist you In implemnenting the above policies, the associaticn bas developed example
documansyoumaywammusewhmdesignhgyomagecmemsmdmalcezﬁﬁcaﬁon. We would
reeommdseehngyomComyCozmsels assistance prior to sending these documents to the Jocal

This document is tntended to specify each party’s responsibilities regarding the collection of
special taxes, fees, and assessment. Paragraph 4,5,6, & 7 specifically address each party’s
responsibilities in regards to Proposition 218. Again, you may wish to discuss the agreement wording
with your County Counsel

As stated before, Proposition 218 requires a voter approval process for both new and mcreases

10 fees. This form will allow the Audnor o rely on the local jurisdiction for determining Proposition

218 conmpiiance.
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-EXAMPLE #1

AGREEMENT FOR COLLECTION QF SPECIAL
TAXES, FEES, AND ASSESSMENTS

THIS AGREEMENT is made and entered into this _ day of , 19__, by and between
the COUNTY OF SONOMA,, a political subdivision of the State of California, hereinafter referred
to as “County” and the __ , a municipal corporation of the State of California,

hereinafter referred to as “D:stm:t"

WITNESSETH:

WHEREAS, Government Code Sections 29304 and 51800 authorize the County to recoup its
collection costs when the County collects taxes, fees, or assessments for any School DisﬁcL Sp&iﬂ
District, zone or improvement District thersof; and 7

WHEREAS, when requested by District, it is in the public interest that the County collect on
tbcCo:mtytaxroustbcspecmltamfe-s and assessments for District.

NOW, THEREFORE, IT S AGREED by and between the parties hereto as follows:

1. County agrses, when requested by District as hereinafter provided, or as required by law,
to collect on the County tax rolls the special taxes, fees, andassessmcnts of District, and of each
zone or improvement District thereof.

2. When County is to collect District's special taxes, fea andassessmcnts, District agrees
to notify the Auditor-Controller of the County on or before the 10th day of August of each fiscal year
of the Assessor’s parcel pumbers and the amount of each special tax, fee, or assessment to éatmty,
and including, but pot limited to, any act of omission or assessment to be so collected. Provided,
however, to be effective; the notice must be received by the Auditor-Controller by said date.

3. County may charge the sum of 1% of the Original Charge for each special tax, fee, or
assessment that is to be collected on the County tax rolls by the County for the District.

4. District warrants that the taxes, fees, or assessments imposed by District and collected
pursuant to this Agreement comply with all requirements of state law, including but not limited to
Articles XIIIC and XD of the California Constitution (Proposition 218). District has requested,
on County’s behalf, 2n opinion from their legal advisor stating that the tax, fee, or assessment
complies with state law, and specifically analyzing compiiance with Propasition 218. Said opinion
is attached hersto as “Exhibit A” and incorporated by reference into this Agreement.
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5. District hereby releases and forever discharges County and its oﬁccrs agenm and
employm from any and all clafms, demands, Labilities, costs and expenses, damages, causes of
action, and judgments, in any manner arising our of District’s responsibility under this agresment,
or other action taken by District in Estabﬁshing a special tax, fes, or assessment and implementing
collection of special taxes, fees, or assessments as contemplated in this agreement.

6.  District agrees to and shall defend, indenmify and save harmless County and its officers,
agents and employees (“indemnified parties™) from any and all claims, demands, liabilities, costs
and expenses, damages, causes of action, and judgments, in any manner arising out of any of
District's responsibility under this agresment, or other action taken by District in establishing a
special tax, fes, or assessment and implementing collection of special taxes, fess, or assessments as

contemplated in this agresment. If any judgment is entered against any indemnified party as a result
of action taken to xmplanent this Agreement, District agrees that County may offset the amount of
any judgmcm'lpaid by County or by any indemnified party fom any‘monis collected by County on
District’s behalf, including property taxes, special taxes, fees, or assessments. County may, but is
not required to, notify District of its intent to implement any offset authorized by this paragraph.

7.  District agress that its officers, agents and employees will cooperate with County by
answering inquiries made to District by any person conceming District’s special tax, fes, or
assessment, and District agrees that its officers, agenis an:i em;;loyees will not refer such individuals
making inquiries to County officers or employees for response.

8. District shall not assign orténsf&tbisag;-e?mentofanthminandanysuch
assignment or transfer or attempted assignment or transfer of this agreement or any interast herem
by District shall be void and shall immediately and automatically tcrmmate this agresment.

9.  This agreement shall be effective for the 19___ fiscal year and shall be automatically
renewed for each fiscal year thereafter unless terminated as hereinafier provided.

10. chaparqmywmisagrumemforanymson for any ensuing fiscal year by
gmngwntten notice thereof to the other partybxiorto May 1st of the preceding fiscal year.

11. County's waiver of breach of any one term, covenant, or other provision of this -

agreement, is not a waiver of breach of any other term, nor subsequent breach of the term or
provision waived. :
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IN WITNESS WHEREOF, the parties hereto have executed this agreement as of the day and
year first above wrinten. B

District:

SONOMA COUNTY AUDITOR-CONTROLLER
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EXAMPLE #2

- CER N O

mmmmmmmwwﬂws)wm)mummm19ms=md
Property Tax hill by the (AGENCY/DISTRICT) mmects the requirements of mz:smwmmm
m::m:smcmﬂm:m.
mmummmmmwmmmmmmmm:mm of Alameds, ™e Board &f
Supervisors, the Anditor-Contoller/Clerk-Recarder, its officsss and ye=s, fromm Btigation over whether the
nqd:munsofl‘rupusmunzu were met with respect to such 5).
Hmyjudgnmmm:dagmstanymdemﬁedpu:yasarsﬂtofnmme:mgthcmqmmmafﬁupnsmmzm

for such assessment(s), the (AGENCY/DISTRICT) agress thar County may offset the amount of any judgemernt paid by
mﬁmﬂﬁdm&nmmymmmﬂamwcmmmﬂmmmS)Mmduﬁn,mM

special taxes, fess, or assessments.

CITY COUNCIL/BOARD OF DIRECTORS/SCHOOL BOARD

199 ect SIMen or Fixed Char
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EXAMPLE #2

Aprll |, 1997
(AGENCY/DISTRICD)
ATTN: Financs Dircctor/Business Manager.

PROPOSITION 218 CERTIFICATION

Proposition 218 added Anicles XIIC and XIUD to the Constitmtion which significantly altered local gav::nm:nt and
spuzld:sm::ﬁmmemt:ahfoma. ‘This proposition introduced new requirements and constraings on the abiliry to impose
tx2es, property rlated fess and charges, and assessments for the financing of public facTities and sexvices.

The County is under an agresment 0 collact various assesgments and/or fees on behalf of the (AGENCY]DLS'IRIC‘I‘)M
the secured property tax roll. Iris my coneem that any future collection of assessments and fees effective with the 1997-

9% fiscal year tax 1ol ncet all the requirements of Propositon 218.

To assure that all requirements are met, I am requiring that each agency or district sign a cenificarion stuement (s«
atached for your agency or district). On this certificatien I have listed your 1996!97asumzmsmdf=.s. You will need
mnydmﬁrl%ﬁﬂFﬂformymwcrddmdmemﬂfm ,

“The cardfication stazement showid be sabmit=d zlong wlthymmnaldzuvuyorasmn-ﬂsandru damtu auraﬁﬁc'
no lmer than Angust 15, 1597, It is important to note that no assamﬂorfe.wﬂlbe:cumdanthe&ms'ru

| Rafl without this certificarion
In the past, the taxpayers had the burden of proof © shnwtba:masm:ntorfeeisnmlc,aL Pmposmon"lsm
shifred that burden of proof to the local govemment Hercafter, "burden of proof” cfanylcoalacdoncamesungme
vandizy nfanymssmm:cr fees will be on the (AGENCYJDISIRICD
I you have any questions, plasccaﬂamTaxAnalmThmasLmnu(ﬁlm 2726557,

Siﬁmly. 3

PATRICK O'CONNELL
Auditor-Contraller
Alameda County

POC.TLc
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CITY OF
ASSESSMENT DISTRICT NO.

PROCEDURES FOR THE COMPLETION,
RETURN, AND TABULATION OF
ASSESSMENT BALLOTS

I. Completion of Ballots

. Who may complete a ballot?

An assessment ballot may be completed by the
owner of the parcel to be assessed. As used in
these Procedures, the term "owner" includes the
owner's authorized representative. If the owner
of the parcel is a partnership, joint tenancy, or
tenancy in common, a ballot may be completed
by any of the general partners, joint tenants, or
tenants in common. Except as set forth below,
only one ballot may be completed for each
parcel.

. Proportional assessment ballots

If a parcel has multiple owners, any owner may
request a proportional assessment ballot. If the
ownership interest of the owner is not shown on
the last equalized secured property tax
assessment roll, such request must include
evidence, satisfactory to the City, of the owner's
proportional rights in the parcel. The City will
provide the proportional ballot to the owner at
the address shown on the assessment roll. Any
request for a ballot to be mailed to another
location must be made in writing and must
include evidence, satisfactory to the City, of the
identity of the person requesting the ballot.
Each proportional ballot will be marked to show
the date on which the ballot was provided, to
identify it as a proportional ballot and to indicate
the owner's proportional rights in the parcel.
The City will keep a record of each proportional
ballot provided to an owner.

. Duplicate ballots

If an assessment ballot is lost, withdrawn,
destroyed or never received, the City will mail or
otherwise provide a duplicate ballot to the owner
upon receipt of a request in writing delivered to
the City Clerk. The duplicate ballot will be
marked to show the date on which the ballot was
mailed or provided and to identify it as a
duplicate ballot or a duplicate proportional ballot.

176672.1

. Marking and signing the ballot

To complete an assessment ballot, the owner of
the parcel must (1) mark the appropriate box
supporting or opposing the proposed
assessment, and (2) sign, under penalty of
perjury, the statement on the ballot that the
person completing the ballot is the owner of the
parcel or the owner's authorized representative.
Only one box may be stamped or marked on
each ballot. Ballots must be completed in ink.

. Only assessment ballots provided by
the City will be accepted

The City will only accept ballots mailed or
otherwise provided to owners by the City. No
facsimile, mechanically duplicated, or other
ballot will be accepted.

Il. Return of Ballots

. Who may return ballots?

An assessment ballot may be returned by the
owner of the parcel or by anyone authorized by
the owner to return the ballot.

o Where to return ballots

Ballots may be mailed to the address indicated
on the ballot. The City has provided return
postage on the ballot.

Ballots may also be delivered in person to the
City Clerk at City Hall, [address], California
(before [time] on the date scheduled for the
public hearing on the proposed assessment), or
delivered to the City Clerk at the public hearing
on the proposed assessment.

o When to return ballots

All returned ballots must be received by the City
Clerk before the City Council closes the public
input portion of the public hearing on the
proposed assessment. The public input portion
of the public hearing may be continued from
time to time. The City Clerk will endorse on
each ballot the date of its receipt.

The City Clerk will pick up mailed ballots at
[time] on the date scheduled for the public



hearing on the proposed assessment. To
ensure that mailed ballots are received by the
City Clerk before the conclusion of the public
input portion of the public hearing, mailed ballots
must be received by the City before [time] on the
hearing date. Mailed ballots received after [time]
on the hearing date will only be counted if the
ballots are received by the City Clerk before the
conclusion of the public input portion of the
public hearing. The City makes no
representation whether the public input portion
of the public hearing will be concluded on the
date scheduled for commencement of the public
hearing or continued to a later date.

o Withdrawal of assessment ballots

After returning an assessment ballot to the City,
the person who signed it may withdraw the ballot
by submitting a written statement to the City
Clerk directing the City Clerk to withdraw the
ballot. Such before the close of the public input
portion of the public hearing on the proposed
assessment as described above for ballots.
When ballots for the assessment are tabulated,
the City Clerk will segregate withdrawn ballots
from all other returned ballots. The City Clerk will
retain all withdrawn ballots and will indicate on
the face of such withdrawn ballots that they have
been withdrawn.

If any ballot has been withdrawn, the person
withdrawing the ballot may request a duplicate
ballot.

. Changes to assessment ballots

To change a ballot that has been submitted, the
person who has signed it must (1) request the
ballot be withdrawn, (2) request a duplicate
ballot, and (3) return the duplicate ballot fully
completed by the deadline noted above. Each of
these steps must be completed as set forth
above.

Ill. Tabulation of Ballots

o Which assessment ballots will be
counted?

Only ballots which are received by the City Clerk
in compliance with these procedures will be
counted.

Ballots received by the City Clerk after the close
of the public input portion of the public hearing
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on the proposed assessment will not be
counted. Ballots which are not signed by the
owner will not be counted. Ballots with no boxes
marked, or with more than one box marked, will
not be counted. Ballots withdrawn in accordance
with these procedures will not be counted. None
of these is a valid ballot.

The City will keep a record of each proportional
or duplicate ballot mailed or otherwise provided
to an owner and will verify, prior to counting any
duplicate ballot, that only one ballot has been
returned for the parcel (or for an owner in the
case of proportional ballots).

The following rules will apply if more than one
valid ballot for a parcel (or owner) has been
returned. If a non-duplicate ballot has been
returned, the City will count the non-duplicate
ballot and disregard all duplicate ballots. If only
duplicate ballots have been returned, the City
will count the duplicate ballot first issued by the
City and disregard subsequently issued
duplicate ballots. If an owner returns both a non-
proportional ballot and a proportional ballot, the
City will count the proportional ballot and
disregard the non-proportional ballot.

o When and where ballots will be
tabulated

The tabulation of ballots will be performed, in
view of those present, at the public hearing
following the close of the public input portion of
the public hearing. The public hearing may be
continued from time to time for the purpose of
tabulating ballots. Ballots will not be unsealed
until the tabulation begins.

o How ballots will be tabulated

Ballots may be counted by hand, by computer or
by any other tabulating device.

Ballots will be tabulated by adding the ballots
received in opposition to the assessment and
adding the ballots received in favor of the
assessment. Ballots shall be weighted according
to the proportional financial obligation of the
property with respect to which they are cast;
provided, however, that proportional ballots shall
also be weighted with respect to the ownership
interests of each proportional ballot submitted. If
one or more proportional ballots are received for
a parcel and a non-proportional ballot is returned
for the parcel, the non-proportional ballot will be



disregarded (if the same owner has returned a
proportional ballot) or treated as a proportional
ballot (if the same owner has not returned a
proportional ballot).

. Who will tabulate ballots?

Ballots will be tabulated by the City Clerk or
another impartial person designated by the City
Council who does not have a vested interest in
the outcome of the proposed assessment. The
City Clerk or other designated person may be
assisted by staff of and consultants to the City.

. Results of tabulation

The results of the tabulation will be announced
following the completion of the tabulation and
entered in the minutes of the City Council
meeting. If ballots submitted in opposition to the
proposed assessment exceed ballots submitted
in favor of it (as tabulated above), the
assessment will not be imposed.

IV. Resolution of Disputes

In the event of a dispute regarding whether the
signer of a ballot is the owner of the parcel to
which the ballot applies, the City Clerk or other
person designated by the City Council will make
such determination from the last equalized
assessment roll and any evidence of ownership
submitted to the City before the conclusion of
the public hearing. The City will be under no
duty to obtain or consider any other evidence as
to ownership of property and its determination of
ownership will be final and conclusive.
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In the event of a dispute regarding whether the
signer of a ballot is an authorized representative
of the owner of the parcel, the Clerk or other
person designated by the City Council may rely
on the statement on the ballot signed under
penalty of perjury that the person completing the
ballot is the owner's authorized representative
and any evidence submitted to the City before
the conclusion of the public hearing. The City
has no duty to obtain or consider any other
evidence as to whether the signer of the ballot is
an authorized representative of the owner and
its determination will be final and conclusive.

Any other dispute shall be resolved by the City
Clerk or other person designated by the City
Council.

V. Public Record

During and after the tabulation, assessment
ballots shall be treated as disclosable public
records and be equally available for inspection
by the proponents and opponents of the
proposed assessment.

VI. Further Information

For further information, contact ,



NOTICE OF
PROPOSED NEW ASSESSMENT

City Clerk and
City of
for the
, California CITY OF

Assessment District No.

ASSESSMENT BALLOT:
Assessment Nos.: <> Select One:

APN: <> 4 IN FAVOR OF ASSESSMENT
1 OPPOSE ASSESSMENT

<owner info> | hereby declare under penalty of perjury that |
am the record owner of the parcel identified on
this ballot or am authorized to submit a ballot
on behalf of the record owner.

Total [YEAR] Assessment <> (subject to annual
adjustment for inflation, as discussed below)

Total [YEAR] Assessment Units <> Signature of Property Owner

Printed Name: Date:

Detach Here and Mail or Deliver to City Clerk at the Above Address - See Part 4 Below

THE CITY OF GIVES NOTICE that:

1. Purpose of Assessment The City is proposing to levy a new assessment in the above Assessment
District that includes your property. The purpose of the assessment is to [state purpose of assessment]. The total
costs for FY [year] are estimated as $

2. The Assessment. The total of the proposed annual assessment to be levied throughout the District for
Fiscal Year [year] is $ . The maximum assessment per assessment unit in Fiscal Year [year] is $___ . An
assessment is equivalent to [specify; commonly one single-family residence].

The proposed maximum annual assessment on your property is shown on the ballot above. If the
assessment is confirmed, the assessment will be levied annually against your property until [describe any
termination or sunset]. Each year, the maximum assessment against your parcel will be determined according to
the following methodology:

[assessment formula, including any inflation adjustment]

As long as the assessment in any year subsequent to FY [year] does not exceed the amount adjusted as
set forth above, the City may impose the assessment for that year without giving additional mailed notice or
conducting a further balloting proceeding. Please refer to the Engineer’s Report for the District for a full and
complete description of the assessment methodology. A copy of the Engineer’s Report is [attached / available at

—

3. Public Hearing. On [date] at [time] in the Council Chambers, City Hall, [address], the City Council will
hold a Public Hearing on the proposed Assessment District and the assessment, and, at that time, receive public
testimony, hear protests, tabulate the Assessment Ballots and the take final action on the levy of the assessment.

4. Assessment Ballot. At any time before the end of the public input portion of the Public Hearing, you
may submit the Assessment Ballot, which is the upper part of this Notice, to the City Clerk. Ballots may be mailed or
hand delivered to the City Clerk’s Office before [time] on [date] or may be hand delivered to the City Clerk at the
Hearing. Ballots must be received by the City Clerk before these deadlines to be counted. Postmark dates will not
be considered.
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To complete your ballot, please cut off the Ballot portion above; mark the Ballot either “In Favor of
Assessment” or “Oppose Assessment;” sign the Ballot and place it in the return envelope provided with this Notice.
Seal the envelope and return it and the Ballot by mail or by hand delivery to the City Clerk. Any Ballot returned
unmarked, unsigned or not enclosed in the return envelope will not be counted.

The Ballot may be submitted, changed or withdrawn by the person submitting it at any time before the end
of the Public Hearing. If you need a replacement Ballot, contact the City Clerk’s Office. The balloting is governed by
the attached “PROCEDURES FOR THE COMPLETION, RETURN, AND TABULATION OF ASSESSMENT
BALLOTS.”

The assessment will not be imposed if the not be imposed if, upon tabulation of returned ballots, a majority
protest exists. A majority protests exists if the Ballots submitted in opposition to the assessment exceed the Ballots
submitted in favor of the assessment, with Ballots weighted according to the proportional financial obligation of the
affected properties.

5. More Information. Contact: [name] at [contact data]. The Engineer’s Report and other written material
about the Assessment District may be reviewed during regular business hours at: [address].

Dated as of City Clerk, City of

Enc: Engineer’s Report; Ballot Envelope
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RESOLUTION NO.

APPROVAL OF GUIDELINES FOR THE SUBMISSION AND TABULATION OF PROTESTS
IN CONNECTION WITH RATE HEARINGS CONDUCTED PURSUANT TO ARTICLE XIIID,
SECTION 6 OF THE CALIFORNIA CONSTITUTION

BE IT RESOLVED, by the City Council of the City of , California as follows:

WHEREAS, Article XIIID, Section 6 of the California Constitution requires the City Council to
consider written protests to certain proposed increases to utility charges; and

WHEREAS, this constitutional provision does not offer specific guidance as to who may submit
protests, how written protests are to be submitted, or how the City is to tabulate protests.

WHEREAS, upon adoption of this resolution, any and all resolutions, or rules or regulations of
this City in conflict with it, shall be repealed and shall have no further force or effect. This
resolution supersedes all prior resolutions of the City to the extent that such resolutions
established guidelines for the submission and tabulation of protests in connection with rate
hearings conducted by the City pursuant to Article XIIID, Section 6 of the California Constitution.

IT IS, THEREFORE, RESOLVED by the City Council of the City of that when notice of a
public hearing with respect to the adoption or increase of Wastewater or Stormwater charges
has been given by the City pursuant to Article XIIID, Section 6(a) of the California Constitution,
the following shall apply:

SECTION 1: Definitions.

Unless the context plainly indicates another meaning was intended, the following
definitions shall apply in construction of these guidelines.

A. “Parcel’ means a County Assessor’s parcel the owner or occupant of which is
subject to the proposed charge that is the subject of the hearing.

B. “Record customer” and “customer of record” mean the person or persons whose
name or names appear on the City records as the person who has contracted for, or
is obligated to pay for, utility services to a particular utility account.

C. “Record owner” or “parcel owner” means the person or persons whose name or
names appear on the County Assessor’s latest equalized assessment roll as the
owner of a parcel.

D. A “fee protest proceeding” is not an election, but the City Clerk will maintain the

confidentiality of protests as provided below and will maintain the security and
integrity of protests at all times.
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SECTION 2: Notice Delivery.

Notice of proposed rates and public hearing shall be as follows:

A. The City shall give notice of proposed charges via U.S. mail to all record owners and

customers of record served by the City.

B. The City will post the notice of proposed charges and public hearing at its official

posting sites.

SECTION 3: Protest Submittal.

A. Any record owner or customer of record who is subject to the proposed utility charge

that is the subject of the hearing may submit a written protest to the City Clerk, by:

(i) Delivery to the City Clerk’s Office at [physical address] during
published business hours
(i) Mail to City Clerk at [mailing address], or

(iii) Personally submitting the protest at the public hearing.

. Protests must be received by the end of the public hearing, including those mailed to

the City. No postmarks will be accepted; therefore, any protest not physically
received by the close of the hearing, whether or not mailed prior to the hearing, shall
not be counted.

. Because an original signature is required, emailed, faxed and photocopied protests

shall not be counted.

. Although oral comments at the public hearing will not qualify as a formal protest,

unless accompanied by a written protest, the City Council; welcomes input from the
community during the public hearing on the proposed charges.

SECTION 4: Protest Requirements.

A. A written protest must include:

176670.1

(i) A statement that it is a protest against the proposed charge that is the subject
of the hearing.

(i) Name of the record owner or customer of record who is submitting the
protest;

(iii) Identification of assessor’s parcel number, street address, or utility account
number of the parcel with respect to which the protest is made;

(iv) Original signature and legibly printed name of the record owner or customer
of record who is submitting the protest.



B. Protests shall not be counted if any of the required elements (i thru iv) outlined in the
preceding subsection “A.” are omitted.

SECTION 5: Protest Withdrawal.

Any person who submits a protest may withdraw it by submitting to the City Clerk a
written request that the protest be withdrawn. The withdrawal of a protest shall contain
sufficient information to identify the affected parcel and the name of the record owner or
customer of record who submitted both the protest and the request that it be withdrawn.

SECTION 6: Multiple Record Owners or Customers of Record.

A. Each record owner or customer of record of a parcel served by the City may submit
a protest. This includes instances where:

(i) A parcel is owned by more than one record owner or more than one name
appears on the City’s records as the customer of record for a parcel, or

(ii) A customer of record is not the record owner, or

(iii) A parcel includes more than one record customer, or

(iv) Multiple parcels are served via a single utility account, as master-metered
multiple family residential units.

B. Only one protest will be counted per parcel as provided by Government Code
Section 53755(b).

SECTION 7: Transparency, Confidentiality, and Disclosure.
A. To ensure transparency and accountability in the fee protest tabulation while
protecting the privacy rights of record owners and customers of record, protests will

be maintained in confidence until tabulation begins following the public hearing.

C. Once a protest is opened during the tabulation, it becomes a disclosable public
record, as required by state law and will be maintained in City files for two years.

SECTION 8: City Clerk.

The City Clerk shall not accept as valid any protest if he or she determines that any of
the following is true:

A. The protest does not state its opposition to the proposed charges.

B. The protest does not name the record owner or record customer of the parcel
identified in the protest as of the date of the public hearing.
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C. The protest does not identify a parcel served by the City that is subject to the
proposed charge.

D. The protest does not bear an original signature of the named record owner of, or
record customer with respect to, the parcel identified on the protest. Whether a
signature is valid shall be entrusted to the reasonable judgment of the City Clerk,
who may consult signatures on file with the County Elections Official.

E. The protest was altered in a way that raises a fair question as to whether the protest
actually expresses the intent of a record owner or a customer of record to protest the
charges.

F. The protest was not received by the City Clerk before the close of the public hearing
on the proposed charges.

G. Arequest to withdraw the protest was received prior to the close of the public
hearing on the proposed charges.

SECTION 9: City Clerk’s Decisions Final.

The City Clerk’s decision that a protest is not valid shall constitute a final action of the
City and shall not be subject to any internal appeal.

SECTION 10: Majority Protest.

A. A majority protest exists if written protests are timely submitted and not withdrawn by
the record owners of, or customers of record with respect to, a majority (50% plus
one) of the parcels subject to the proposed charge.

B. While the City may inform the public of the number of parcels served by the City
when a notice of proposed rates is mailed, the number of parcels with active
customer accounts served by the City on the date of the hearing shall control in
determining whether a majority protest exists.

SECTION 11: Tabulation of Protests.

At the conclusion of the public hearing, the City Clerk shall tabulate all protests received,
including those received during the public hearing, and shall report the result to the City
Council. If the number of protests received is insufficient to constitute a majority protest,
the City Clerk may determine the absence of a majority protest without validating the
protests received, but may instead deem them all valid without further examination.
Further, if the number of protests received is obviously substantially fewer than the
number required to constitute a majority protest, the City Clerk may determine the
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absence of a majority protest without opening the envelopes in which protests are
returned.

SECTION 12: Report of Tabulation.

If at the conclusion of the public hearing, the City Clerk determines that he or she will
require additional time to tabulate the protests, he or she shall so advise the City
Council, which may adjourn the meeting to allow the tabulation to be completed on
another day or days. If so, the City Council shall declare the time and place of tabulation,
which shall be conducted in a place where interested members of the public may
observe the tabulation, and the City Council shall declare the time at which the meeting
shall be resumed to receive and act on the tabulation report of the City Clerk.

SECTION 13: This resolution will become effective immediately upon adoption.

ADOPTED by the City Council of the City of , California at a regular meeting onthe
day of MONTH, YEAR, by the following vote:

AYES: XX
NOES: XX
ABSENT: XX
ABSTAIN: XX

WITNESS my hand and Seal of said City this XX day of MONTH YEAR.

[name]
City Clerk
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